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TIOPSJIOK PACCMOTPEHNS CTATEM

Bce npencraBieHHble pyKOIUCH NTEPBOHAYATBHO MPOBEPSIOTCS peAaKIMel Ha COOTBETCTBHE
TEMaTHKe JKypHajla M TNPOBOJAT MPOBEPKY HA OPUTMHAIBHOCTh (C  HCIOJIb30BAHUEM
COOTBETCTBYIOIMX IPOrpaMMHO-aNMNapaTHbIX KoMIUIeKcoB). [Ipomenmme 3TOT 3Tam CcTaTbu
NepeaaTcs Ha aHOHUMHOE PELIeH3UPOBAaHUE WICHAM PEIaKIIMOHHON KOJUIETHH WU TIPUBIICYEHHBIM
BHEIIHUM 3Kcnepram. [Ipu ycioBHUM MOSy4YeHHs MOJOXKUTENbHBIX peleH3ui 0e3 3aMedaHuil mo
CYLIECTBY HCCIECIOBaHMs CTaThs NPUHUMACTCS K IyOJMKalMM, BKJIIOYAeTCd B PEJaKLMOHHBINA
HnopTQes U pa3MeNaeTcsa B OUEpeTHOM HOMEPE JKypHaa.

Hayunsrit sxypuan «Scientific Review: Research and Results» 3annmaercst myOmukarmei
HAYYHO-TIPAaKTUYECKUX  MCCIEJOBAaHMH B  COOTBETCTBMM C  HOMEHKJIATYpOH  HAyYHBIX
CNELUAIBbHOCTEN, 10 KOTOPBIM MPUCYKAAIOTCS YUEHbIE CTETIEHU.

Ham xypHan cTrpeMuTcs clenarb nporecc NyOIMKAaluud MaKCHUMalbHO YIOOHBIM ISt
aBTOPOB, IMOATOMY JIOMYCKAET Pa3UYHble BaApUAHTHl OPOpMIICHHUS OMOIHOrpapUuecKuX CChUIOK U
CIHCKA JIUTEPATYPHL.

Crucok uctounukoB opopmisiercs 1o 'OCT 7.0.5-2008 v mpuBOAUTCS B KOHIIE CTaThH MO
3arojgoBkoM «Cnucok ucrouHukoB». Ilpu »3TOM  gomyckarores — cienyromue  (GopmaTsl
O6ubnuorpaduyecKux CChbUIOK:

- BayTpuTekcToBbie cchuIkH (1o cTanaapty APA)

- [lopcrpounsie cepinku (1o 'OCT 7.0.5-2008)

- 3arekctoBbie ccbutku (1o 'OCT 7.0.5-2008)

MBI IpeIocTaBIIsieM aBTOpaM THOKOCTh B 0(hOpMIIEHNH, YTOOBI MUHUMU3UPOBATh
OropokpaTudeckue 0apbepbl U COCPETOTOUUTHCS Ha COJEPKAHUU HAYYHOT'O UCCIIEJOBAHUSI.
['maBHOE — emMHOOOpa3ne BHYTPU CaMOM CTaThH.

ITJIATA 3A ITYBJIMKALIMIO

Penakuus He B3UMaeT ¢ aBTOPOB IJIaTy 3a MOATOTOBKY, pa3MEIICHNE WU MeYaTh

MaTEpUaJIoB.

[Tpu ucmonap30BaHUM OMyOJIMKOBAaHHBIX MaTEpUAJIOB KypHaja cchutka Ha «Scientific Review:
Research and Results» o6s13aTenbHa.

Ilonnag mnm yacTu4dHas nepencyaTka MaTCpruajioB OOIYCKACTCA TOJIBKO MO NMHUCbMCHHOMY
pa3pelieHnio aBTOPOB CTaTEeH WM PEAAKITHH.

Touka 3peHust peIaKIuy HE BCET/Ia COBITAIaeT C TOYKOUW 3PEHHS aBTOPOB Iy OJIMKAITUH.

{u:] _ KonTent nocrynen nox munen3uent Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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PROCEDURE FOR REVIEWING ARTICLES

All submitted manuscripts are initially checked by the editorial staff for compliance with the
journal's subject matter and checked for originality (using appropriate software and hardware
systems). Articles that have passed this stage are submitted for anonymous review to members of the
editorial board or external experts involved. Subject to receiving positive reviews without comments
on the research substance, the article is accepted for publication, included in the editorial portfolio
and placed in the next issue of the journal.

The scientific journal "Scientific Review: Research and Results" publishes scientific and
practical research in accordance with the nomenclature of scientific specialties for which academic
degrees are awarded.

Our journal strives to make the publication process as convenient as possible for authors, so
it allows for various design options for bibliographic references and references.

The list of sources is drawn up in accordance with GOST 7.0.5-2008 and is given at the end
of the article under the heading "List of sources". The following formats of bibliographic references
are allowed:

- Intra-text links (according to the APA standard)

- Footnotes (according to GOST 7.0.5-2008)

- Non-text links (according to GOST 7.0.5-2008)

We provide authors with flexibility in design to minimize red tape and focus on the content

of their research. The main thing is uniformity within the article itself.

PUBLICATION FEE

The editorial board does not charge authors a fee for the preparation, placement or printing
of materials.

When using published journal materials, a link to " Scientific Review: Research and Results"
is required.

Full or partial reprint of materials is allowed only with the written permission of the authors
of the articles or the editorial board.

The editors "point of view does not always coincide with the authors' point of view.
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5.1.4. Yro/I0BHO-IPABOBbIC HAYKH

Hayunas crares

YK 343.221.51

O LIEJIECOOBPA3HOCTH BBEJEHUS B POCCHICKOW ®EJIEPALIN
YI'OJIOBHOW OTBETCTBEHHOCTH IOPUIMYECKHX JIMI]

EcenanueB Ackar EpanueBuy, K.10.H., JOLEHT, JOLEHT Kadeapbl IPaMKIAHCKOI0
NMpaBa U rpaskaaHcKkoro npouecca, FOxxno-Kazaxcranckuii yHuBepCcUTET MMEHU
Myxrtapa Ay33oBa, llIsimkenT, Kazaxcran, askates_sh@mail.ru

AHHOTAIIUS

B cratbe cTaBUTCS BONPOC O HEOOXOJAMMOCTH BBEICHHUS WHCTUTYTa YIOJIOBHOM
OTBETCTBEHHOCTH mopuandeckoro jauna. Cama ujaess HE SBISIETCS HOBOW, OJHAKO
MOJJICPKUBACTCSI HE BCEMU YUYCHBIMH, B TOM YHCJIE€ W TO MOTHBY HE BIIOJIHE
OJIHO3HAYHOTO MOHUMaHUs BUHBI. OJIHAKO HU BUHA, HU JIPYTHE aCIEKThl, 10 MHEHUIO
aBTOpAa CTaTbM, HE MOIYT pPacCMaTpUBATBCS KaK HEMPEOJOIUMOE MPENSTCTBUEC
BHEJPEHUIO YKAa3aHHOI'O MHCTUTYTA. B cTarhe n3naraercs MHOXKECTBO apryMEHTOB B
MOJIb3y BBEICHUS YKAa3aHHOIO HWHCTUTYTa, B TOM YHUCJIE HEAOCTATOYHOCTH
CYHIECTBYIOIIMX MEP IPaXJaHCKO-ITPABOBOM U A AMUHUCTPATUBHOW OTBETCTBEHHOCTH,
CEepBhE3HBIM  XApAKTEpP TMOCIEACTBUN IPOTUBOINPABHBIX JEAHUH, JOIYyCKAE€MBIX
MHOTMMU OPTaHU3aLUsIMU, IIPU TOM, YTO MOCJIEACTBUS 3a4aCTyIO0 TOpa3/lo CEpbE3HEE
T€X, KOTOPBIC BJIEKYT MPECTYIUICHUS, COBEpIIaeMble OTACIBHBIMU (HU3NUESCKUMU
qunaMud. B monmb3y BBEAEHHS pPaccMaTpUBAEMOr0 HWHCTUTYTAa OTBETCTBEHHOCTH
CBUJICTEIILCTBYET M ONpeaei¢HHas OJM30CTh € MHCTUTYTa aJMUHUCTPATUBHOMN
OTBETCTBEHHOCTM OpraHU3alWid, KOTOPOM TPAaJWLIHOHHO pPACCMAaTPUBAETCA KaK
HEOThEMJIEMAs COCTABJISIONIAS POCCUMCKON IIPABOBOU CUCTEMBI U OTBETCTBEHHOCTH B
nenoMm. C yd€ToM Takoro mojaxoja mpemiaraerca aomnojHeHue cr. 19 YK PO
MOJIOKEHUSIM, O TIPU3HAHUU CYOBEKTOM MPECTYIICHUS FOPUIUYECKOTO JIUIA, HO C

HCKOTOPBIMHU HCKIIIOUCHUAMHU, K KOTOPBIM OOJIZKHBI OBITH OTHECEHBI OpraHu3alum,
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COCTOAINMUE K3 OJHOI'O TI'pakKJaHHHA, 1100 ACATCIBHOCTh KOTOPBIX HEPA3PBIBHO
CBA3aHa C ACATCIIbHOCTBIO IOCyAapCTBa.

Kiarw4yeBble cJioBa: AJIMUHUCTPATUBHAsL OTBCTCTBCHHOCTb HNOPHUAWNYCCKUX JIUII,
CY6’I>CKT MMPCCTYIUICHUA, YTOJIOBHAA OTBCTCTBCHHOCTDL, YI'OJIOBHAA OTBCTCTBCHHOCTDH

ropuandeckux jui, YK PO

Original article

ON THE EXPEDIENCY OF INTRODUCING CRIMINAL LIABILITY OF
LEGAL ENTITIES IN THE RUSSIAN FEDERATION

Askat Yesenaliev, Candidate of Law, Associate Professor, Associate Professor of
the Department of Civil Law and Civil Procedure, Makhambet Utemisov West
Kazakhstan University, Shymkent, Kazakhstan

Abstract

The article raises the question of the need to introduce the institution of criminal
liability of a legal entity. The idea itself is not new, but it is not supported by all
scientists, including for reasons of a vague understanding of guilt. However, neither
guilt nor other aspects, according to the author of the article, can be considered as an
insurmountable obstacle to the introduction of this institution. The article presents
many arguments in favor of the introduction of this institution, including the
insufficiency of existing measures of civil and administrative liability, the serious
nature of the consequences of illegal acts committed by many organizations, despite
the fact that the consequences are often much more serious than those that entail crimes
committed by individuals. The introduction of the institution of responsibility under
consideration is also supported by a certain proximity to the institution of
administrative responsibility of organizations, which is traditionally considered an
integral part of the Russian legal system and responsibility in general. Taking this
approach into account, it is proposed to supplement Article 19 of the Criminal Code of

the Russian Federation with provisions on recognizing a legal entity as the subject of a
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crime, but with some exceptions, which should include organizations consisting of one
citizen or whose activities are inextricably linked to the activities of the state.

Keywords: administrative responsibility of legal entities, the subject of the crime,
criminal liability, criminal liability of legal entities, the Criminal Code of the Russian

Federation

BBenenue

Ha cerogusimnnii 1eHb MHCTUTYT YTOJIOBHOW OTBETCTBEHHOCTH FOPUANYECKHUX
JIMI B YCJIOBUAX POCCUUCKOTO IPABOINOPsAIKA HE HAIEN NOJIEPKKHU 3aKOHOAATENS, B
CBSI3U C YE€M B KaU€CTBE CYOBEKTOB MPECTYIUICHUST Y T0JIOBHBIN KoAekc PD [1] (manee
— YK P®) npuszHaeT UCKIIOUUTEIBHO (pU3NYeCcKuX Jull. BmecTe ¢ Tem, rpaxaaHCcKo-
IIPAaBOBOM, a TAK)K€ K aIMUHUCTPATUBHOW OTBETCTBEHHOCTHU, KOTOPAs B 3HAYNUTEIbHOU
cTeneHu OJM3Ka yroJOBHBIA MO CBOEH MpuUpojie U creuuduke, IOpUIUYECcKue JIUia
npuBiiekarorcs. [Ipudem ykazaHHble BUIBI IOPUANYECKOW OTBETCTBEHHOCTH IIPUHATO
paccMaTpuBaTh Kak BIIOJHE TPAJULHAOHHBIE WMEHHO IPUMEHHUTENIBHO K JaHHOU
KaTeropuu cyobekToB. UTo ke KacaeTcs yrojJoBHOM OTBETCTBEHHOCTH IOPUANYECKUX
JIMII, TO POCCUMUCKUX 3aKOHOJaTelIb IIOKa HE cuel HE0OXOAUMBIM €€ BBOAUTbH, HO OTIBIT
3apyOEKHBIX CTpaH CBHUAETEIBCTBYET O TOM, YTO HHCTUTYT YIOJIOBHOM
OTBETCTBEHHOCTH FOPUIMYECKUX JIUIT MOXKET BITOTHE () PEKTUBHO HYyHKIIMOHUPOBATD,
a opraHu3aliys, JOMyCKarolas CylecTBeHHbIe HapyIlIeH!s, 00J1aJalole MPU3HaKoOM
OOLIECTBEHHOM  OMacHOCTH, MOTYT  CTaTb  CyOBbEKTaMU  MPECTYIICHHUS,
IIPUBJICYEHHBIMH K OTBETCTBEHHOCTH MMEHHO B YTOJIOBHOM IOPSIZIKE.

B oTedecTBEHHON HOPUANYECKON JIMTEPATYPE BOMPOC BHEAPEHHUS B MPABOBYIO
CUCTEMY YKa3aHHOTO MHCTHTYTa y>K€ JAaBHO OOCY>KIaeTcs, U OTHOCHUTEIBHO HETO
BBICKA3bIBAIOTCS KaK MOAJECPKUBAIOIINE, TAK U KPUTHUECKHUE MHEHUS, OCOOEHHO B
MOCJIETHAE TOJbl, YTO 3aCTaBJIIeT 0OJieeé BHUMATEIHHO B3I[VISIHYTh HAa JAHHYIO

npooiemy.



Scientific Review: Research and Results
Hayunoe obo3penue: ucciedogarnus u pe3yiomamol Nel/2026

OcHoBHas YacTh

B uenom Te B3rIsiibl, KOTOPBIE BHICKA3bIBAIOTCS OTHOCUTEIBLHO HEOOXOAMMOCTH
MIPU3HAHUS FOPUIUIECKOTO JIMIA CyOBEKTOM MPECTYIICHHS, MOXKHO Pa3JICINTh Ha JIBE
rpymmnbl. COOTBETCTBEHHO, OJ{HA TPYyIIa aBTOPOM I0JaraeT, YTO IOPUANYECKOE JIUIIO0
1eJ1ecoo0pa3Ho MpHU3HaBaTh CYOBEKTOM MPECTYIUICHHs, BHECS HEOO0XOIUMbIE
n3meHennss YK P®, Bropas rpymnma npuaepKuBaeTcss NpsMO HPOTHBOIOJIO0KHOTO
MHEHUS. [Ipu 3TOM Kaxknas U3 MO3UIMN C HAYYHOW TOYKH 3PEHHS MOAKPEIIEHA
JIOBOJILHO YOEIUTEIhbHBIMA aPTYMEHTAMH, XOTSI HH OJHA M3 TMO3WUIIUNA HE SBIISACTCS
OeccropHoi.

3acnmyKuBaroliee  BHUMaHMsT  MHEHUWE  Bbickazan b.B.  BomkeHkun
MOAYEPKUBAIOIIUNA TPUUUHEHUE IOPUIUYECKUMU JIMIIAMU BPEJia, 4YaCTO CYIIECTBEHHO
MIPEBOCXOASAIIETO MO CBOMM HETATHUBHBIM IOCIEACTBUSAM TOT BpEd, KOTOPBIN
MMOTEHIMATBHO MOKET (MOT OBITh) MPUYNHEH KOHKPETHBIM (PU3UUECKUM JIULIOM [2].

O4eBuHO, YTO OT MMEHHM IOPUAMYECKOTO JHIAa BO BCEX 0€3 HCKIIOYCHUS
Cilyyasix JACHCTBYET TO WJIM MHOE (PU3MYECKOE JIMIO, WIKM Tpynna (U3NYECKUX JIMII.
OTnuuue JuIIb B TOM, YTO JEHCTBYIONIEE OT UMEHH OpraHU3aliy (HU3NIECKOE JTUII0
MMEET KOHKPETHBIN CTaTyC, MPEANOIATAIOIINN HAIMUNE ONPEACIEHHON TOKHOCTH U
BO3MOXHOCTeH. OJHAKO HeNb3s cOpachiBa€T CO CYETOB TO OOCTOSITENBCTBO, YTO
IOPUIUIECKOE JIUIIO — ATO U JIe-F0pe, U JIe-(PakTo CyOBhEKT KOJUIEKTHBHBIN YaIle BCETO.
A KOJUIEKTUBHBIN XapakTep AESATEIbHOCTU MOTEHIMAIBHO O0YyCIOBIMBAET U Ooee
3HAYUMBIE TIOCJICICTBUSI.

Koneuno, ropuauueckoe JHUIO0 MOXKET OBITh TPEACTABICHO  OIHUM
rpaXJIaHUHOM, OOBEAUHSIONIMM B ceO€ OJTHOBPEMEHHO U POJIb YUPEIUTEIIS, U POJIb
PYKOBOJMTENISA, U POJb MCTIOJHUTENS, HE TOJB3YIOMIETOCS UYbeh-T100 MOICPIKKOM.
OpHako Takue ciydad B LIEJIOM SIBIISIFOTCS UCKIIIOUEHHWEM, HEXKENIU MpaBUJIOM, a
NOTOMY KOJUIEKTUBHOCTh IOPUJIMYECKOrO JIMIA B II€JIOM BIOJHE YMECTHO
MPE3IOMUPOBATh, MCXOMASl M3 YEro IMoJjiaraTh W MOTEHIMAIbHO 00Jiee OmNacHbIC

IMOCICACTBUA IPOTUBOIIPABHOI'O ACAHMA.
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[ToaToMy MHEHHE, HCXOAsg M3 KOTOPOr0 HAJIWYUE MpaBOHAPYLIECHUS
ONPENEIIEHHOTO XapaKTepa, BHHBI W TOCIEACTBUM OpraHu3alus JOJDKHO BJIEYb
YIOJIOBHYIO OTBETCTBEHHOCTH, BBICKa3bIBAEMOE MHOTMMH aBTOpPaMH, B TOM YHCIIE
b.B. BomxeHKUHBIM [2], 3aCiTy’KUBAET MOICPKKH.

Ha BO3MOXHOCTh TMpHU3HAHUS OpraHu3aluud CyObEKTOM MPECTYIUICHUS
ykasbiBaeT Takke K.A. Epmoa, ans dyero, mo e€ MHEHHIO, HEOOXOAUMO
YCTaHAaBJIMBATh, YTO UMEHHO HOPUAUYECKOE JIULO MOTJIO COBEPIIUTH MPECTYIIEHUE,
npuuéM B Takoi (OpMYJIMPOBKE, B KAaKOW MOHUMAaHUE MPECTYIUICHUS 3aKPEIICHO B
HopMmax aeucteyromero YK P®. M HeoTheMIEeMBIM yCIOBHUEM IpEIJIaracTcs
paccMaTpuBaTh HaJW4yuMe KOPIIOPAaTUBHOIO HHTEpEca B MPECTYNHBIX ACSTHUAX
opranuzauui [ 3, c. 13]. B 3ToM cityyae BOIpoc HHTEPECOB SIBISETCSA BECbMa CIIOPHBIM,
MOCKOJIBKY BpSJl M MOHO HCKIIOYHTb, YTO UM B UYbHUX-JIMOO HEKOPIOPATHUBHBIX
MHTEpECAaX  IOPUAMYECKOE JIMIO TOXKE  MOXKET NPECTYNHO  JEHCTBOBATh
(6e3meiicTBOBaTH), OCOOCHHO KOT/Ia BBHICTYMAIOIIEE OT €r0 MMEHH CYOBEKT 00JamaaeT
3HAYUTEIBHBIM OTEHIINAJIOM BJIACTH B IUIAHE YIIPABJICHUSI.

Ecnu npuMeHuTEeNbHO K TaKUM CIIy4astM TOBOPHUTH O CyOBEKTE MPECTYIICHHUS,
TO B KQUECTBE HEr0 YKa3aHHbBIA aBTOP IpeaJlaraeT NpealyCcMaTpUBaTh FOPUINYECKOE
JIMI0, COBEPIIUBIIEE OOIIECTBEHHO OMACHOE JesHUEe, MPUYEM UMEHHO B MEPUO]] CO
JIHSI €70 CO3JIaHMs IO MOMEHTa MpeKpalleHus aeaTeabHoctu [3, ¢. 14]. To ecTh B3
Ha MPUPOJLY MPECTYIUICHUS, TOMYIIIEHHOTO OpraHu3alie, B IeJIOM COBMAIAET C TEM
B3IJIII0M, KOTOPBIA OTpa)KaeT MPUPOLY NMPECTYIUICHHUS, JOMYILEHHOTO UHANUBUIOM.

Uro ke KacaeTcsi CYOBEKTHBHOW CTOPOHBI, TO TPUMEHUTENBHO K
IOpUMYECKOMY JIMIly OHA TOXXE€ HOCUT BHYTPEHHUU XapaKTep M BBIpAXKAaeTCs B
HAJIMYUU BUHBI, OJTHAKO CHEIM(HKA B TOM, UYTO BUHA IICUXOJIOTUYECKOTO COAECPKAHUS
JUIIeHa, BO BCAKOM ciiydae, ¢gopmanbHO [3, c¢. 14]. To ecth 31mech umeercs
UCKIIIOUUTENbHO  (OPMalbHBI  TMOJAXOJ, KOTOPBIM IO CBOEM CYyTH MOKHO
paccMaTpuBaTh KaK NPE3yMIILUIO BUHBI IPX HAJTMYUHA COOTBETCTBYIOLIUX IPU3HAKOB,

XapaKTCPUIYIOIMUX CaMO JCAHHEC, 3aBUCAIICC UMCHHO OT OpraHu3aluun.
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[Ipn paccMOTpeHHMH BONpPOCa YIrOJOBHOW OTBETCTBEHHOCTH OPTraHU3ALUHU
Heslb3sh OOOMTH BHMMAHHMEM MPOOJIEMATHUKY ONPEIENICHNUs KOHKPETHBIX BHUOB
YIOJIOBHBIX Haka3zaHWW. [[ymaercs, 4To 374€Ch 3aKOHOAATENb MOKET IIOWTH TEM K€
IIyTEM, KAaKUM OH ITOLIEN U B ClIyyae BBEJICHHUs aMUHUCTPATUBHON OTBETCTBEHHOCTU
OTHOCHUTEJIBHO PacCMaTpUBAEMbIX CYyOBEKTOB, HO KOHEYHO, ¢ 0€3yCIOBHBIM YUYETOM
yTOJIOBHO-TIpaBoBOi crneunduxu. To ecTs, HanpuMep, BBeJAeHHE IITpada, JIUIICHUS
3aHUMAThCS ONPEACIEHHON JEATENHOCTBIO, TAK)KE JIMKBUAALMS JULA MOTYT OBITh
BIIOJIHE IIPUEMIIEMBIMU, KaK ¥ MEPBI YTOJIOBHO-IIPABOBOTO XaPAKTEPA, HE SIBIISIOIIUECS
HaKa3aHWsIMH, HapuMep, KoH(uckaius umyuiectna [3, c. 15].

B uuncne CTOPOHHMKOB BBEIECHHsS HMHCTUTYTa YTOJIOBHOW OTBETCTBEHHOCTH
opranmsauni Belaensercs JILE. IlanmaeBa, ycMarpuBaromas B COBPEMEHHBIX
COLIMAJIbHO-I)KOHOMUYECKUX PEAIUSAX SIBHbIE IOTPEOHOCTH JUIsl BBEJICHUSI YTOJIOBHOM
OTBETCTBEHHOCTH Kak 0ojiee CypOBOM IpaBOBOW pEIpPECCMH B OTHOLIEHUU
opranmzanuii. [lo e€ MHEHHIO, 3TO IOJDKHO AOMOJHUTh U YCHWIUTHh HHBIE (POPMBI
OTBETCTBEHHOCTH [4, c. 90].

B o0ocHoBaHue uaen yroJoBHOM OTBETCTBEHHOCTH OpraHU3allMU HENb3sl He
CKa3aTb O MpUMEpPaxX, OJHUM U3 KOTOPBIX, IPUYEM UCKIIFOYUTEIBHO MTOJIOKUTENIBHBIX,
apisieTcds PpaHUus, I1€ UHCTUTYT YIOJOBHONW OTBETCTBEHHOCTH FOPHUIMYECKUX JIULL
MMEET JOBOJIBHO JAaBHIOK HCTOPHI0O M IPOJOJIKAET PAa3BUBATHCS A0 HACTOSIIETO
BPEMEHM, CTAHOBSACH IPEAMETOM HCCIEIOBAHUS MHOTHMX YYEHBIX, B TOM YHUCJIE
poccuiickux. [Ipu 3Tom 3a 06pazer; MHOrMMH aBTOpamMu OepETCS UMEHHO (ppaHIy3CcKOe
3aKOHOJATEIBCTBO, UTO SBISETCS BIOJIHE CIIpaBeNIMBBIM. B aT0M cBA3M Pocculickas
@enepanys B 4aCTH PETYIUPOBAHUS YTOJIOBHONM OTBETCTBEHHOCTH FOPUINYECKUX JTUL]
HE pacIoyiaraeT OMbITOM, OJTHAKO TAKOM ONBIT UMEETCSl Y MHOTUX 3apyOeKHBIX CTpaH,
B UHCJIE KOTOPBIX U Ppanuus [S].

JymaeTcsi, 4ro B Ciyya€ NpHU3HAHUA HEOOXOAUMOCTH BBEIEHUS TaKOU
OTBETCTBEHHOCTH BITOJIHE YMECTHO UCIOIb30BaTh U 3apyOE€KHBIN ONBIT, MPUUYEM KaK B
paMKax OCYIIECTBJIEHUS MPABOBOIO PETYJIUPOBAHUSA, TAK U B KOHTEKCTE Pa3BUTHUS

MIPABONPUMEHUTEIIBHON TPAKTUKU, KAaCAIOWIEHCSd YTrOJOBHOM OTBETCTBEHHOCTH
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opuaudeckux jul. OJHAKo, paccMaTpuBasl JAaHHBIA BONPOC NPHUMEHUTENIBHO K
POCCUHCKMM TIPaBOBBIM  pEalUsIM, NPEACTABISACTCS HEBO3MOMXHBIM IIPOCTOE
«KOTMPOBAHHE» HMHOCTPAHHOIO OMNbITA, IMOCKOJIbKY B Ka)XKIOW CTpaHe, BKJIIOYas
Poccuto, umeercsa cBosi cnenu@uka, B TOM YHCIE B IUIAHE IMPABOBOTO PAa3BUTHS U
COBEPUIECHCTBOBAHUS TEKYUIETO 3aKOHOJATENbCTBA. A MOTOMY TOT OMNBIT, KOTOPBII
HAKOIUICH JIPYTUMH CTpaHaMu U OyJieT, HalpuMep, 3auMCTBOBaThCs Poccueii, Moxer
OKa3aTbCid HE CTOJIb IOJIOKUTEJIbHBIM. TO €CThb 4YyKOW ONBIT, B TOM YHUCJE
GbpaHIy3cKHil, XOTS M 3acCily’KHBaeT O€3yCIIOBHOTO BHHMAaHMs, HO HE JOJDKEH
paccMaTpuBaThCs Kak 0€3yCIOBHBIM OPUEHTUD, B YEM HET KAKUX-TO COMHEHHH.

Crout ckazath, 4To, Hanpumep, A.B. DERopoB ycMaTpuBaeT OMNpeaesIEHHbIE
HPABCTBEHHbBIE OCHOBAHMS JIJIs1 BBEJICHHSI YTOJIOBHOM OTBETCTBEHHOCTHU IOPUIUUYECKUX
JIMII B YCJIOBUAX POCCUMCKOTO 3aKOHOIATENbCTBA. CBOKO MO3UIIMIO OH apPTYMEHTHUPYET
TEM, YTO W3MEHEHHs, KOTOpbIE 3aTpOoHyJn Poccuio H HOCAT COLMAIbHO-
HSKOHOMUYECKUN XapakTep, CBUACTEIbCTBYET O HAIUYUM OE3HPABCTBEHHOTO
MIOBEJICHUS U MPECTYIHOU NIESITENBHOCTH HE TOJBKO YEJIOBEKA, HO U FOPHUINYECKOTO
muna. Mcxoast u3 3Toro, TaHHBIM aBTOPOM 0OOCHOBBIBAETCSI BO3MOXKHOCTh BBEICHHUS
WHCTUTYTa YTOJIOBHOM OTBETCTBEHHOCTH KOPHIMYECKHX JHUL, NPUYEM HMEHHO C
HpPABCTBEHHOMW Mo3ului [6, c. 17].

KoneuHo, 1aHHbBIN aBTOp YUYUTHIBAET U MHEHHUS NPOTUBHUKOB BBEJICHUS TAKOTO
uHCTUTYTa. Ha 3TOT HI0AHC TOXE I1esnecooOpa3Ho oOpaTuTh BHUMaHue. Hampumep,
OTMEYAETCs HEBO3MOKHOCTb IPU3HAHMS 33 FOPUINYECKAM JIMIIOM BUHBI, 1 UICXOJS U3
ATOr0 0OOCHOBBIBAETCS HEBO3MOXXHOCTh B TPAJAWLIMOHHOM CMBICIIE CJIOBA MOHUMATh
npecTyIieHue opuandeckoro auma [6, c¢. 18]. Ho cyry6o dopmanbhbiii moaxon K
BUHE, HMCKJIIOYEHUE M3 €€ NOHUMAHUS ICUXOJIOTMYECKOM COCTaBISIOIICH, O 4YeM
TOBOPUJIOCH BBIIIE, MOKET IPEOI0JIETh JaHHBIN Oapbep.

WHbIMU clIOBaMH, TO MPECTYIJIEHUE, KOTOPOE COBEPIIAETCS YEIOBEKOM, C
MO3UIMN TPOTUBHUKOB aHAIM3UPYEMOr0 HHCTUTYTa, HE MOXET ObITh B TOM XK€
KOHTEKCTE€ PACCMOTPEHO OTHOCHUTENBbHO OpraHu3aiuu. TeM He MeHee, crnenuduka

MHOTI'NX I[G}IHI/II‘/JI, KOTOPBIC JOIIYCKAKOT OpraHrn3aliii, BO MHOI'OM CBHUACTCIILCTBYCT O
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OJIM30CTH HApPYIICHUH IO CBOEMY XapakTepy NpPECTYIUICHUSM, OTOBOPEHHBIM B
Hopmax YK P®, Bo BcAkoM cilydae, B Te€X HIOAHCaX, KOTOpPbIE KacaroTcs Cyry0o
AKOHOMHUYECKOU AeaTenbHOCTH. He ciiydailHO Belb BO MHOTHX rOCYJapCTBax, O YEM
ykKe OBLJIO CKa3aHO, pPacCMaTPUBAEMbIN WHCTUTYT JCUCTBYET YK€ Ha MPOTHKCHHUU
MHOTHX JIET W TOJIOKUTEIIbHBIM 00pa3oM 3apekoMmeHjoBai ceds. boiee Toro, 3ToT
OITBIT IOJIOKUTEILHO OLICHMBAECTCS U MHOTMMHU OTEUECTBEHHBIMU MCCIIEIOBATEISIMH, O
YEM TOXKE YK€ TOBOPUIIOCH.

To ecTp B 1IEJIOM HAEU O BBEIACHUHA MHCTUTYTA YrOJIOBHOM OTBETCTBEHHOCTH
opranu3zauuid B PoccuM mOIy4aroT IMPOKYH TMOJJIEPKKY, XOTSI M HE BCEX
ucciuenonarenei. M Hamo ckazaTh, 4YTO CaMU TEOPETUYECKUE OCHOBBI TaKOIo
MHCTUTYyTa UMEHHO B Poccum moka emé OTHOCUTENBHO Clabbl. DTO MPOSBISETCS,
HanmpuMep, B OTCYTCTBHUM €IWHCTBA B TIOHMMAHUM TEPMUHOJIOTMU. Tak, B
OTEYECTBEHHBIX UCCIEIOBAHUIX UCTIOJIBb3YETCs MHOYKECTBO MOHITHH, 0003HAYAIOIINX
paccMaTpuBaeMbli HHCTUTYT:

- YTOJIOBHAsl OTBETCTBEHHOCTD FOPUINYECKUX JINII;

- KOpPIIOpaTUBHAs YTOJIOBHASI OTBETCTBEHHOCTD;

- YIOJIOBHAsl OTBETCTBEHHOCTh OPraHU3alui;

- YTOJIOBHAsl OTBETCTBEHHOCTh KOJIJIEKTUBHBIX 00Opa30BaHUM;

- KOJUIEKTUBHAS YTOJOBHAsA OTBETCTBEHHOCTH [7, C. 12].

Tema TEPMUHOJOTHM MOXET CTaTh MNPEAMETOM OTAEIBHOTO HCCIEHOBAHMS,
MOCKOJIBKY TpeOyeT ydéra MHOTMX HI0aHCOB. OJHaKO W TIEPEUMCICHUE TaHHOTO
MEPEYHs] CBUAECTEIBCTBYET O TOM, YTO €IMHOAYLIME B BOMNPOCAX YTOJOBHOU
OTBETCTBEHHOCTU IOPUIWYECKUX JIMI[ OTCYTCTBYET. IIpum 3TOM aBTOpY HacCTOsAIIEH
cTtaTb Oojee ONU3KUM U YMECTHBIM TMIPEACTABISICTCS TOHATHE «yTOJOBHAS
OTBETCTBEHHOCTb FOPUIUYECKUX JIUI), IOCKOJBKY OHO SIBJISIETCA 00Jiee KOHKPETHBIM
Y IOPUANYECKU MTPABUIBHBIM, BO BCAKOM CITy4yae €Cld PyKOBOJICTBOBATHCS HOpMaMHU

JeNCTBYIOMIEro (heepaibHOTO 3aKOHOIaTEeTHLCTBA.
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3akiouenue

NHCTUTYT YyrOJIOBHOW OTBETCTBEHHOCTH OpPraHU3alldi B COBpeMEHHOU Poccun
MOXXET ObIThb BBEIEH B LENAX YCWJIEHUS CYHIECTBYIOIIUX HHCTHTYTOB
OTBETCTBEHHOCTH, U MPUMEHUTEIIBHO K TEM CHUTyalWsM, KOrja aJMHUHUCTPATUBHOU
WM TPaXKJaHCKO-IIPABOBOM OTBETCTBEHHOCTH OKA3bIBAETCS HENOCTATOUHO. OCOOEHHO
ATO BaXXHO B CIyyasiX, KOTJa JESIHUEM HE TOJBKO (POPMATbHO HAPYLIAIOTCS HOPMBI
3aKOHOAATENbCTBA, HO U IPUYMHSIETCS PEAJbHBIA BpEl LIMPOKOMY KpYyTy JHIL, B
npenesaax OOMMPHON TEPPUTOPUHU, YTO OCOOCHHO KacaeTcs OpraHu3aluid, BETyIIUX
JesTeNIbHOCTh B (efiepalbHOM WM MEXIyHaponHoM Macuitabe. Ho mpumenenue
0I00HOTO MHCTPYMEHTA JAOJHKHO OBITh UCKITIOUUTEIBHON MEPOH.

B kaudecTtBe aprymeHTa, OOOCHOBBIBAIOIIETO LEJIECOOOPA3HOCTh BBEACHMUS
YTOJIOBHOM OTBETCTBEHHOCTH IOPHUJINYECKOTO JIMIA, MOXXHO OTMETUTH KpPanHIOO
3aTPYJHUTEIIBHOCTh YCTAHOBJICHUS KOHKPETHOTO WHHUIAATOpa, OpraHu3aropa,
ucroJHuTeNsA, OeHeduapa COOTBETCTBYIOIIETO HapyUICHHs, a TaKKE ydacTHE B
HapyILIEHUU IUPOKOro Kpyra JIMI, TaK WM MHAaye 00eClEeUMBAIOIIMX JEATEIbHOCTD
opuandeckoro Jymna. lloatomy 3akoHOmATeNIo ciaeayeT pacCMOTPETh BOIPOC O
BBEJICHUN YTOJIOBHOM OTBETCTBEHHOCTH IOPHUIWYECKOTrO JIMLA M, COOTBETCTBEHHO, O
nonoysHeHuu cT. 19 YK P®, cornmacHo KOTOpOMy, YrOJIOBHOW OTBETCTBEHHOCTHU
IOJUIEKUT TAKXKE IOPUIUYECKOE JIMIO, 3apETrMCTPUPOBAHHOE B YCTAHOBIECHHOM
nopsnake. O4eBUAHO, YTO U3 3TOTO Kpyra JOJKHBI ObITh MCKIIFOUEHBI OpraHu3allii,
KOTOpBIE (PAKTUYECKH COCTOSIT U3 OJHOTO IpaXkAaHUHA, JTU00 ASITEIbHOCTh KOTOPHIX

HCPA3PBIBHO CBA3dHA C ACATCIIbHOCTBIO I'OCY1apCTBa.
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ITPOBJIEMA JOMAIIHEI'O HACHUJIMA B IMCKYPCE O
KPUMHNHAJIM3ALINUA ITOBOEB, IPEAYCMOTPEHHBIX CT. 6.1.1 KOAII
P®

Hepauu dAparana, Ph.D., YauBepcurer I0:xunoii I:xopaxuu, Creitrcoopo,
Hxopaxus, CIIIA, dragderlic_st97@gmail.com

AHHOTAUA

Jluckyccust 0 KpuMUHAIU3auu 1o0oeB, mpeaycMoTpeHHbIX B €T.6.1.1 KoAIl PO, ne
npekpamaercs ¢ 2016 r., koraa npou3o0IUIa UX YacTU4Has JAeKpuMuHann3anus. Ha
CETOIHAIIHUN JeHb JaHHYI0 MPOOJIeMy TOCYJapCTBY HE YJajloCh PEIIUTh, YTO
BBIHYKJJA€T HKCCJICIOBATENIE BHOBb AKLEHTUPOBAaTH BHUMaHue Ha Heu. [loaTtomy
aBTOp B MOMCKaX PEIIeHNUs JaHHOM MPoOIeMbl aHATU3UPYET cojiepkanue crateit 6.1.1
KoAIT P®, 116 u 116.1 YK P® B aelicTBYIOIIUX peaKIUsIX, 000CHOBBIBAS MPU 3TOM
(haKTUYECKYIO HE3aIUIIEHHOCTh IPakIaH OT PACCMaTPHUBAEMOTO JACSHUS B KOHTEKCTE
YTOJIOBHOT'O 3aKOHOJATeNbCTBA. M3yyaercs n npakruka Koncrurynuonnoro Cyna PO,
KOTOPBIN JaHHOU MPOOJIEMbI HE YCMATPUBAET, TOCKOJIBKY JICKPUMUHAIM3ALINS UMeTIa
JUIIb YACTUYHBIN XapakTep. B cTaThe yUUTHIBAETCS U MO3UIIUS MEKTOCYJAPCTBEHHBIX
OpraHOB TIO 3AIUTE MPaB U OCHOBHBIX CBOOOJ YEJIOBEKA, UCXOMAS M3 KOTOPOH, aKThI
HACWJIUA JIOJIKHBI MPECIEA0BATHCS FOCYAaPCTBOM B YroJoBHOM mnopsiake. C ydétom
IIUPOKON PACTIPOCTPAHEHHOCTH M OTHOCHUTEIBHON CTaOMJIBHOCTH TaKOTo poja
MPECTYIUICHUM, TPEAiaraeTcsi BHECTH B 3aKOHOAATEIbCTBO M3MEHEHMS, & UMEHHO
KpPUMHHAIIM3UPOBATH M000H, nperycMoTpeHHble cT. 6.1.1 KoAIl P®, npunss ct. 116
YK P® B HOBOW pemakuud. JTa Mepa paccMaTpPUBAETCS Kak OJHO U3 CPEACTB
MpeayNpEeKACHUS JOMAITHEro (OLITOBOTO) HACHJTHSI.

KiioueBble cjioBa: aJMUHHCTPATUBHASI MPEIOIUIINS, JEKPUMUHAIU3AIMS MOOOEB,
JIOMallTHee HaCuJIue, KpUMUHan3aIius nodoes, 00111ecTBEHHAsI 0TaCHOCTh, modou, YK

PO
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Original article

THE PROBLEM OF DOMESTIC VIOLENCE IN THE DISCOURSE ON THE
CRIMINALIZATION OF BEATINGS PROVIDED FOR IN ARTICLE 6.1.1
OF THE ADMINISTRATIVE CODE OF THE RUSSIAN FEDERATION

Dragana Derlic, Ph.D., University of South Georgia, Statesboro, Georgia, USA

Abstract

The discussion on the criminalization of beatings provided for in art.6.1.1 of the
Administrative Code of the Russian Federation has not stopped since 2016, when they
were partially decriminalized. To date, the government has not been able to solve this
problem, which forces researchers to focus on it again. Therefore, in search of a
solution to this problem, the author analyzes the content of Articles 6.1.1 of the
Administrative Code of the Russian Federation, 116 and 116.1 of the Criminal Code
of the Russian Federation in their current editions, while justifying the actual insecurity
of citizens from the act in question in the context of criminal legislation. The practice
of the Constitutional Court of the Russian Federation is also being studied, which does
not see this problem, since decriminalization was only partial. The article also takes
into account the position of interstate bodies for the protection of human rights and
fundamental freedoms, based on which acts of violence should be prosecuted by the
State. Taking into account the widespread and relative stability of such crimes, it is
proposed to amend the legislation, namely to criminalize beatings provided for in
Article 6.1.1 of the Administrative Code of the Russian Federation by adopting Article
116 of the Criminal Code of the Russian Federation in a new version. This measure is
considered as one of the means of preventing domestic violence.
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Bsenenne

B ycnoBusAx 10cTaTouHO BBICOKOTO YPOBHSI IPABOBOT'O Pa3BUTHSI COBPEMEHHOTO
Poccuiickoro rocynmapctBa MHOTHE MpoOJIEMBbI MO-TIPEKHEMY  IPOAOHKAIOT
OocTaBaTbCsi KpaiHe akTyanpHbIMH. CpenuM HHUX BBIACNSETCS M MpodiieMa Tak
HA3bIBAEMOI'0 JIOMAIIIHETO HACHJIMS, CTaBllasg OCOOEHHO OCTPOM B CBSI3U C
pedopMUPOBaHHEM YTOJIOBHOTO 3aKOHOJATENbCTBA W 3aKOHOJATEIbCTBA 00
aIMUHHUCTPATUBHBIX  IPABOHAPYILUECHUSX, YTO  BBIPAXKAJIOCh B  YaCTUYHOUN
JACKpUMHHATU3AaUKM T000eB M (PaKTHUECKOM TIepeBOAE€ HUX B KaTETOPHIO
aMUHUCTPATUBHBIX TPaBOHAPYLIEHUH.

Pemienrie poccUMCKOro 3akoHOAATENsl O JACKPUMUHAINA3ALUMUA OTIEIbHBIX
JesTHUM, KBaTU(pUIIMPOBABLUINXCA paHEe B KAUeCTBE YIOJOBHO HaKa3zyeMbIX MOOOEB,
BBI3BAJIO JKECTKYIO0 KPUTHKY KaK CO CTOPOHBI OOIIECTBEHHOCTH, TaK U CO CTOPOHBI
opuauyeckoro cooOmectsa. [lpuyeM 3Ta KpuUTHMKa HE MpeKpamiaercs, XOTsS CO
BpeMeHH peOopMbl poiiea HeMablil cpok. C yd€ToM 3TOro NpeACcTaBIIAETCS BAXKHBIM
pPaccMOTPETh BOIPOCHI B HAYYHOM JHUCKYPCE U IMOMNBITATHCA HAWTH ONTUMAJIbHBIN
BapHaHT PEIICHUs TPOOIIEMBI.

OcHOBHas YacTh

Ha MOMEHT MOJArOoTOBKM JAHHOTO MCCJIEIOBaHMUS YTOJOBHBIA Koaekc PD [1]
(manmee — YK P®) conepsxut nBe ctaThi 00 OTBETCTBEHHOCTH 33 MOOOH:

- cT. 116 — «IToGon»;

- cT. 116.1 — «Hanecenne mo0oeB JIMILIOM, TOJABEPTHYTHIM aIMUHUCTPATUBHOMY
HAaKa3aHUIO WM UMEIOILUM CYAUMOCTD).

JlaHHble HOPMBI B WX CYILIECTBYIOIIEH pENAKIMK SIBISIOTCS PE3YJIbTaTOM
pedopMUpPOBaHUS YTOJOBHOTO 3aKOHOJATENbCTBA, B TOM YHWCJIE B YAaCTH OXPAaHBI
KU3HU U 310pOBbs TpaxaaH. I B 3TOM cBA3M 1ienecooOpa3Ho Ooliee JETalnbHO UX
IPOAHATM3UPOBATh, MPUUYEM HMEHHO B KOHTEKCTE BO3MOXXHOW KpPHUMHUHAIU3ALUU
aJIMMHHUCTPATUBHO HaKa3yeMBbIX T0OOEB, 0 KOTOPOM MOUAET peub MO3THEE.

Cr. 116 YK P® B pclcTByIOIIEH peNaklUu OTIMYACTCA TEM, 4YTO

npeaycMaTpuBacT OTBECTCTBCHHOCTL MMCHHO 34 1MoOOM WIJIM WHBIE HACHUJIbLCTBEHHBIE



Scientific Review: Research and Results
Hayunoe obo3penue: ucciedogarnus u pe3yiomamol Nel/2026

JIEUCTBUSA, €CIM TAKOBbIE MPUYUHUIN (PU3NUECKYIO OO0Jb, OJHAKO HE TOBJICKIIH
MOCJEeACTBUN, yKa3aHHbIX B CT. 115 YK P® (To ectb He ObUIM CONPSIKEHBI C
MIPUYUHEHHUEM BpEJa 3/I0POBBIO), HO COBEPIIECHBI:

- U3 XYJIUTAHCKUX MOOYKICHU;

- IO MOTUBAM IMOJUTHYECKOU, UIACOTOTMUECKOM, paCOBOM, HALIMOHAIIBHOW WJIN
PENUTUO3HONW HEHABUCTU WJIM BPAXKIbI JINOO MO MOTHBAM HEHABHUCTH WJIU BPAXKIBI B
OTHOLIEHUHU KaKOU-TMOO COIMANbHOM IPYIIIIbI;

- ¢ nyOnuyHOM JEeMOHCTpanued, B TOM YHCIE B CPEACTBAX MacCOBOU
uHopMaIuu Ui THHOPMAITMOHHO-TEIICKOMMYHHUKAIIMOHHBIX CETAX (BKIIIOYAS CETh
«HTepHET?).

[Tocnennue mepeyucieHHbIE OCOOCHHOCTH TMOOOEB  HOCIT  XapakTep
aNbTEPHATUBHBIX. TO €CTh JOCTATOYHO KAaKOro-JIMOO OJHOIO W3 MPHU3HAKOB IS
KBaJu(UKaIMKU COOTBETCTBYIOIIEro AesiHus 1o c¢t. 116 YK P®. YUto xe kacaercs CT.
116.1 YK P®, to ona npumensiercs B ciayyae nenpumeHumoctd 116 YK PO, ecnu
COOTBETCTBYIOIIMI CyOBEKT ObLII paHee MOABEPTHYT aIMUHUCTPATUBHOMY HaKa3aHUIO
3a aHamornyHoe nesHue. Hamuume cynauMocTu sBIseTCS KBaTU(UIIMPOBAHHBIM
COCTaBOM M PACCMATPUBACTCS aHAJIOTUYHBIM 00pa3oM.

Hcxonas U3 U3JI0)KEHHOT0, CTAHOBUTCSI OYEBUIHO, YTO IPUYMHEHHE TO00EB 0€3
HaHECEHUs Bpeja 3J0POBBI0, KBATU(PHUITMPYEMOTO B KaYECTBE MPECTYIUICHUS, MOKET
BJICYb YTOJOBHYIO OTBETCTBEHHOCTh JIMIIIbL B OTACIBHBIX Ciydasx. 1o ecThb
(dakTH4eCKu peyb HAET O TEX OOCTOSTENbCTBAX, KOTOPbIE B HMHBIX CIIydasx
paccMaTpUBaINCh Obl KaK OTATYAIONIME, HO B JIAHHOM CJIy4ae OHU OXBAaTHIBAOTCS
CaMUM COCTaBOM MPECTYIIICHUSI.

COOTBETCTBEHHO, MOXHO CJeJaTh BIIOJHE OJHO3HAYHBIA BBIBOM, 4YTO
JEUCTBYIOIIEE YTOJIOBHOE 3aKOHOJATENbCTBO HE OOECHEUMBACT JIOJKHOM 3allUTHI
rpakJaHaM oT M0O0EB, €CJIM TAKOBbIE COBEPILIAIOTCS 0€3 ONpeeIEHHBIX OTITYaIOIIUX
obcrositenscTB. U B 9T0# CBsi3u HEOOX0MMO 00patuthest K HopMam Koaexca PO 06
aMUHUCTPATUBHBIX MpaBoHapyeHusix [2] (nanee — KoAIl PO®), a umenHo k cT. 6.1.1,

HpeI[YCManI/IBaIOHleﬁ AIMHUHUCTPATHUBHBIC CAHKIHHK 3a <«HAHCCCHHUC 1mo0oeB WIIH
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COBEPIIICHNE MHBIX HACHJIBCTBEHHBIX ICUCTBHUM, MPUYMHUBIIHNX (PU3HUECKYIO 00JIb, HO
HE TIOBJICKIIMX IMIOCJIEACTBUI, yKa3aHHbIX B cTarbe 115 VYronoBHOro kojekca
Poccuiickon @enepanuu, €Ciam 3TH AEUCTBUS HE COAEPKAT YrOJOBHO HAKAa3yeMOIO
TESTHUS.

Takum 00pa3om, Ha pelieHre Bonpoca 00 yCTaHOBJIEHUH OTBETCTBEHHOCTH 32
HAaHECEHUE MOOOEB BIUSIIOT KaK OOBEKTUBHBIE, TAK U CYObEKTUBHBIE 00CTOSTEIHCTRA.
[Ipuuém HEKOTOpbIE U3 HUX BEChbMa CII0KHO, & B KaKUX-TO CIy4asiX U HEBO3MOKHO
JIOCTOBEPHO YCTaHOBUTh. HoO Takol mOAXOJ 3aKOHOJATENSI K perjiaMeHTaluu
paccMaTpruBaeMOl OTBETCTBEHHOCTH OTPENEIEHHO UMEN 0T cO00M OCHOBAaHUS U C
ATUM BpPSJ JU MOXKHO CHOpuTh. B yactHocTH, nuddepeHnmanus oTBETCTBEHHOCTH
MO3BOJIMIIA B OOJIBbIIIEH MEpe 00ECIICYNTh CIPABEITUBOCTh HAKa3aHUH, C Y4ETOM TOTO,
YTO 32 OPUECHTHP OBLI MPUHAT Oo0Jiee IIMPOKUN CHEKTp oOcTosTenscTB. M ecnu
YUYUTBIBATh, YTO cama 1o cebe uaes nauddepeHnnanuy Haka3aHusl paccMaTpUBaETCs
KaK BOKHEUIIINY MPUHITAIT OTBETCTBEHHOCTH, B TOM YHCJIE B KOHTEKCTE 00ECTICUCHHUS
CIPaBEIUBOCTU, TO, 0€3YCIOBHO, apPTYMEHThI B MOJIb3Y JAEKPUMHUHAIU3ALUA YaCTH
JETHUI B BHJIE TOO0EB MOYKHO CUMTATh 00OCHOBAHHBIMHU.

OpHako, eciii TOCMOTPETh Ha MPOOJIEMy C JAPYTrod CTOPOHBI, TO CTAHOBUTCS
BIIOJIHE OYEBHUIHO, YTO YPOBEHb MPABOBOW 3AlUTHI TPAXKJIaH OT MOOOEB CHU3MIICS,
MMOCKOJIBKY MPOCTOE HaHECEHUE MOOOEB HAKA3BIBACTCS JIMIND B aMHUHUCTPATUBHOM
MOpsJIKE, 110 KpanHEeW Mepe IpU COBEpLICHUM AesHus BlepBble. U, nymaercs, 310
BOKHEHMIIMN  apryMeHT,  KOTOPBIM  YKPEIUIET  NO3WLMH  IPOTHUBHUKOB
JEKPUMHUHATU3AINH TOO0EB 1 CTOPOHHUKOB MX KPUMHHAIA3ZAIIH.

be3ycioBHO, HeNb3ss HE OOpaTUTh BHUMAHHE Ha MHEHHSI, BBIpAKAeMbIC B
HAay4YHOU JIUTEpaType OTHOCHUTEIIBHO MPOOJIEMATUKH YTOJOBHO M aMHUHUCTPATHUBHO
HaKa3yeMbIX MT0O0EB. A OHU OTJIMYAIOTCS ONpPEASIEHHON MPOTUBOPEYMBOCTHIO: YacTh
aBTOPOB MOJJIEPKUBAET MOJX0JI 3aKOHOJATEINSI, paccCMaTpUBasi JACKPUMUHAIU3ALUIO
KaK aKT T'yMaHHU3allud YTrOJOBHOTO 3aKOHOJATENIbCTBA; APYTUE K€ HCCIIEI0BATENN

KpallHe HEraTMBHO OTHOCATCS K (akTy AeKpUMHUHAIM3alUUUd I000EB, MYCTh H
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YaCTUYHOM, CYUTas JTO HEAOIYCTUMBIM OTHOCHTEIBHO OXpaHbl XU3HU H
310poBbs [7, c. 717].

3acinyKuBaeT BHUMAHMS 03U, BBIPAKEHHAS npogeccopom
H.}O. Cxpumnuenko, ucxonast U3 KOTOPOH yKe Hazpeja HEOOXOIUMOCTh MEepecMOTpa
HOPM 0 N000sX (B TOM 4HMCiie U BO3Bpara K penakiuu g0 2016 roga), a He pelieHus
YaCTHBIX MPOOJIEM, BBISIBJICHHBIX B Ipoliecce MpoBepku. [Ipu s3Tom yka3aHHbIN aBTOP,
CChUIASICh HA CTATUCTUYECKUE NAHHBIE, IPUBOAUMBIE B MOSICHUTEIBHOW 3alHCKE K
3aKOHOMPOEKTy 00 m3meHeHuu cT. 116.1 YK P®, moguepkuBaeT, yTo YacCTHUUHAS
JCKpUMHHAIU3alKs I000EB HE CIOCOOCTBOBAJIA YIIYUIIEHUIO KPUMHUHOTEHHOM
00CTaHOBKM B cOOTBeTcTBylomel cdepe [8, c. 551]. Ilo ykazanHoW mnpudrHE
apryMEHTbl B TOJIb3Y KpPUMHUHAJIM3alUU aJIMHHHUCTPATHUBHO HaKa3yeMbIX MOOOEB
MPEACTABIISIIOTCS KpaiiHe yOeIUTEeIbHBIMH.

Ho Henb3st 3a0biBaTh O TOM, YTO BOMPOC IMOOOEB YK€ CTABWICS NEpea B
KoncturymmmonasiM Cynom PO (manee — KC P®), B pesynbraTe Wero um ObLIO
npuasaTo IlocranoBnenue ot 14.06.2018 Ne 23-I1 «Ilo gemy o mnpoBepke
KOHCTUTYLIMOHHOCTH YacTu 1 ctateu 1.7 u yactu 4 crateu 4.5 Kogekca Poccuiickoit
®denepanuu 00 aAMUHUCTPATUBHBIX MPAaBOHAPYIICHUSIX...» [3]. HekoTopbie BHIBOBI
Y MHEHUS, OTPOKEHHBIEC B YKa3aHHOM JIOKYMEHTE, MPEACTABIISIIOT 0COObIA HHTEPEC C
TOYKH 3pEHUS aHaJIN3a MPOOJIeMaTHKH TOOOEB.

Bo-nepBbix, KC P® mnomuepknyn, urto B 2016 r. mmena MecTo 4yacTUYHAs
JeKpUMHHANU3alKs MO00EB HMMEHHO KaK OOIECTBEHHO OIMACHOTO JESHHUs, YTO
ocobenno BaxHo. To ectb KC P® nHe yka3am Ha TO, 4TO (DaKTHUECKU
JNEKPUMHUHATU3UPYEMBIEC JIEIHUSI OOIIECTBEHHON OMACHOCTU HE MPEACTaBIIIA. IDTO
OOCTOSTENHCTBO JAET OMpeNeCHHYI0 MOYBY IS Pa3MBILUICHHUS W TOPOXKIAeT
onpeereHHbIe BOMPOCHI, B YACTHOCTH BONPOC O TOM, MEPECTAIN JIU (PaKTUUECKH
JNEKPUMUHAIU3UPOBAHHBIE [MOOOM TMPEACTABISATH OOIIECTBEHHYIO OMACHOCTH?
[Tomaraem, 4To HE MepecTaIn.

OnnoBpeMeHHO ¢ 3TuM KC PO nopuepkHys1 CMHXpOHHOCTH JonoHeHus: KoATl

P® crarpéit 6.1.1 00 amMUHUCTPATUBHON OTBETCTBEHHOCTH 3a MTOOOM, aKI[EHTUPOBAB
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BHUMaHuE HE Ha (akTe NEKpUMHUHAIM3AIMH, a UMEHHO Ha (DaKTHUECKON 3aMeHe
YTOJIOBHOM OTBETCTBEHHOCTH aJMWHUCTPATHUBHOM, BBUIY YETO HE YCMOTPEN KaKUX-
00 HApYIMICHUH KOHCTUTYITMOHHBIX TIOJIOKCHHM.

B koneunom wurore KC P® npumén k crnenyroniemy BbiBoAy: «Ecim
OTBETCTBEHHOCTD 3a JCSHUE CMATYE€HA, HO HE YCTPAHEHA, & CAMO JIESTHUE TOIYYUIIO
APYTYIO OTPACIIEBYIO IOPUIUUECKYIO KBATH(PHUKAIIUIO, TO €r0 JeKPUMHUHATN3ALUS TPH
OJIHOBPEMEHHOM  3aKPEIUICHUM TOXJIECTBEHHOIO COCTaBa aJMHHUCTPATUBHOIO
[IPAaBOHAPYLIEHUSI HE MOXET pacCMaTpUBATBCS KAaK YCTAHOBJIEHUE HOBOIO
IIPOTUBOIIPABHOIO JIESIHUSI, HE Haka3yemoro pasee. Takas AeKpUMUHAIU3ALUA
MPEACTABISIET COOOM CMSAr4eHWe MyOJMYHO-MPABOBOM  OTBETCTBEHHOCTH 32
COBEPILEHUE COOTBETCTBYIOLIErO MPAaBOHAPYIICHHUS, MPOSBISIIOMIEECS] BO BBEICHHUU
MEHEE CTPOTHX — IO CPABHEHUIO C YTOJOBHBIMU — AJAMWUHUCTPATUBHBIX CAHKIUU,
MEHBIIEE IO CTENEHW — MO CPABHEHHUIO C YTOJIOBHO-IPABOBBIM HWHCTUTYTOM
CyIUMOCTH — OIFPAaHUYEHUE TMpaB NpPU MPUMEHEHUU MEp aJIMUHUCTPATUBHOMN
OTBETCTBEHHOCTH [3].

To ecTp M C MNO3MIMHM 3aKOHOJATENS, W C NO3ULMU BBICIIETO OpraHa
KOHCTUTYITMOHHOTO KOHTPOJISI IEKPUMHUHAIA3AIUS TTOO0EB €CTh BIIOJIHE JOMYCTUMAS
npaBoMepHas Mepa, opUIMaIbHO He To/iBepraemas coMHeHu0. OgHako ObUIO OBl HE
JUITHUM 00paTuTh BHUMaHuWe Ha mno3uruioo Komureta OOH mno nukBupanuum
JUCKPUMUHAIIMY B OTHOILICHUH KEHIITUH, ITOCKOJIBKY MPAaKTHKA TAKOBA, YTO BO MHOTHUX
CIy4yasiXx TIOTEpPIIEBIIMM B PE3yJbTaTe MOOOEB CTAaHOBATCSA HMMEHHO >KCHIIUHBI,
CTaJKUBAIOIIMECS TAKUM MPOSIBIICHUEM IOMAIIHETO HACUJIIUS.

B O030pe npakTUKU MEXIroCyIapCTBEHHBIX OpPraHOB IO 3alllUTE MpaB M
OCHOBHBIX CB000J 4enoBeka Ne 2 3a 2023 rop, omyOoJIMKOBaHHOM Ha O(PHUITHATHFHOM
nopraiie BepxoBHoro Cyna P®, no3unus ykazanHoro Komurera OOH 1o
paccMmaTpuBaeMon npobieme oTpaxkeHa. B ee pamkax KomuteT ykaszan, B 4aCTHOCTH,
Ha 00s13aHHOCThH TOCYJAapCTB-YYaCTHUKOB BO30YKIaTh YTOJIOBHBIEC JIeJia, TIEpe1aBaTh
HapylIUTENIe Cylly, Ha3HayaTh COOTBETCTBYIOIIME YTOJIOBHbIE HAKa3aHUsS 3a aKThI

HACUJIUS B OTHOIIEHUH JKeHIWH. [Ipu 3ToM ObUTO 0OpaIrieHo BHUMaHKUE U Ha OBITOBOE
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Hacuwiue [4]. YuuThiBasg JaHHYIO MO3UIMIO PEHIEHUE POCCHMCKOrO 3aKOHOAATENS O
JNEKpUMHMHAIU3alUd MO000EB, IMyCThb W YACTUYHBIA, MOXHO paccMaTpuBaTh Kak
HEKOTOPOE OTKJIIOHEHUE OT HOPM MEXKIYHAPOAHOro npaBa. COOTBETCTBEHHO, PEILIEHUE
0 KpUMHUHAJIU3ALNU AeIHUS, TIpeycMOTpeHHOTO CT. 6.1.1 KoAIl P® 651510 ObI BiONTHE
3aKOHOMEPHBIM.

B monp3y KpUMHHAIU3alMK PacCMAaTPUBAEMOTO JIESHUS MOXXHO MPUBECTH U
MacCy MHBIX apTyMEHTOB, OCOO€HHO Y4YUThIBas ux crneunduky. Tak, nodou sBiIst0OTCA
3HQYMMOM COCTAaBIIAIOLIEM HACWIBCTBEHHOW IPECTYNMHOCTH, IOCKOJBKY Ha HHUX
npuxoautcs 6osee 30% Bcex HACUITLCTBEHHBIX IPECTYIJICHUH, a B 00IIIEM KOJTHYECTBE
IPECTYIUIEHUH OHU COCTAaBIISIOT OKOJIO 4%. YUMuThIBas JATEHTHBIN XapaKkTep, MOXKHO
[oJIaraTh, 4YTO PEATbHOE KOJIMYECTBO TAKHUX JESHHM CYIIECTBEHHO IPEBOCXOIAUT
cTaTUCTUYECKHUE Toka3aTenu. [lonasistoniee O0IBIINHCTBO aKTOB II0O0EB OTHOCUTCS
K KaTreropuu OBITOBOW NPECTYNMHOCTH, @ B KAueCTBE IOTEPIEBIIMX YaIlE BCETO
BBICTYIAIOT CYNPYTH WK coxxutenu (0onee 45%), a Taxoke netu (6onee 20%). [lpuuém
nopsaka 95% Takux AessHUA HOCUT CUTYallMOHHBIN Xapaktep [6, c. 10-9].

Jlymaercsi, 4TO MMEHHO CUTYallMOHHBIH XapaKTep 3aKOHOAATENb YYHUTHIBAJ,
KOrJla TpUHMMAaJ pelIeHHe O YacTHUYHOW JeKpUMHHanu3auuu mnoboes. [loatomy
paccMaTpuBaeMBbIid aKT TyMaHHU3aIUH MOHITh MOXKHO. TeM He MeHee, TOIePKIUBATh
€ro B paMKax JIaHHOTO MCCJIECOBAHMUS BO3MOXKHBIM HE IPEICTaBISETCS.
COOTBETCTBEHHO, €CTh OCHOBAaHMS JI BBIBOJIOB B MOJIb3y HIAEH KPUMHUHAIU3ALMU
aJIMMHHACTPATUBHO HaKa3yeMBbIX OOOEB.

31ech HaJI0 CKa3aTh, YTO B IUTEPATYPE UEH B MOJIb3y KPUMUHAIU3ALMH JTFOOBIX
mo00eB 4acTO 0OOCHOBBIBAIOTCS HEOOXOAUMOCTBIO pELIEHUsI TPOOIEMbl JOMAIIHETO
Hacwius. Ho BaykHO pa3rpaHunBaTh 3TU MOHITHSI, TOCKOJIBbKY caM ()€HOMEH HACHUJIIHS,
0COOEHHO B cCeMEeNHO0-0bITOBOM cdhepe, HeoObIYaitHO IHUPOK, U B TIOOOM CITy4ae MOXKET
B KaBBIYKaX «PACIBUIATHCS» MEXKIYy HEOTPAaHMYEHHBIM KOJHMYECTBOM CMEKHBIX
MIPECTYIHBIX JICSTHUM, B 3aBUCUMOCTH OT KOHKPETHBIX OOCTOSITENBCTB [5, c. 446].

3akJIroueHue
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Kpumunanuzauust nodoes, npeaycMoTrpeHHbIX CT. 6.11 KoAIl PD ne moxer
paccMaTpuBaTbCid KaKk Mepa, KOTOpas MO3BOJUT MOJHOCTBIO PEIIUTh MNpodsieMy
JIOMAIITHETO HACWJINS, TIOCKOJIBKY TAKOBOE TI0 CBOEH MPUPOJIEe MPEACTaBIsAeTCs Oomee
MUpPOKON KaTeropued. OqHaKO MMEHHO KPUMHUHAIU3AIUS BUIUTCS HEOOXOIUMBIM
CPEIICTBOM MPEAYIPEKACHUS MOCATATENBCTB HA KU3HbB, 3JI0POBBE U IPOUUE CMEKHBIE
IIEHHOCTH, OCOOEHHO C y4E€TOM TOTO, YTO JIF000e (PU3nUecKoe HaCUIINE MPECTABISIET
OOIIIECTBEHHYI0 OMacHOCThb. [[is »THX ueneil mpeanaraercs BHECTH CIEAYIOIIHE
M3MEHEHHUS B JEUCTBYIOIIEE POCCUICKOE 3aKOHOATEIbCTBO:

- npusHath cT. 6.1.1 KoOAIT PO u ct. 116.1 YK P® yrpatuBmummu cuiy;

- ct. 116 YK P® npuHSTh B HOBOM pEIaKIIMM, BKIIOYAIOIICH JIBE YacTH, TE
repBasi I0JKHA COJIEPKATh COCTaB, MpelycMOTpeHHbIN HbIHE CcT. 6.1.1 KoAIl P®, a

BTOpasi — COCTaB, NPEIYCMOTPEHHBIN B ACHCTBYIOMIEH peaakiuu cT. 116 YK PO.
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3ABEJIOMOCTH KAK KPUTEPUH YTOJIOBHO-ITPABOBOM OIIEHKHA
KJEBETBI

AxumxkanoB Tanarar Kypmanosuu, 1.10.H., iupekrop HUU npasa npu
yHuBepcurere «Typan», HayuyHblil corpyanuk HULL AnmaTuHckon AxkageMuun
MB/I PK umenn M. EcOynaToBa, mpogeccop, 3aciay:xeHHblii paboTHuxk MB/{
PK, YuuBepcurer Typan, Aamartsl, Kazaxcran, talgatakm.kz@mail.ru

AHHOTAIUA

B crarbe paccmaTpuBaeTcs 3aBEIOMOCTh B KAUE€CTBE KPUTEPUS, HA OCHOBE KOTOPOTO
NAércs yroJOBHO-IIPABOBAsl OLIEHKA KIJIEBETHI, IpeaycMoTpeHHou cr. 128.1 YK PO.
HecmoTtps Ha OTCyTCTBHE B YTOJIOBHOM 3aKOHOAATENBCTBE PA3bsICHEHUN IO MOBOLY
collepKaHUsl 3aBEIOMOCTH, MPEJCTaBICHUS O HeW cHOpMUPOBAIKUCH JOCTATOYHO
4ETKHUE KaK B yTOJIOBHO- IPAaBOBOM IOKTPHUHE, TAaK U B Cy1I€OHOM MTPaKTUKE, [0 KpaitHen
Mepe B mpaktuke BepxoBHoro Cyaa P®. be3 coMHeHMs, 3aB€OMOCTb OTPaXaeT
CyOBEKTHUBHYIO CTOPOHY IPECTYIJIEHUS, @ UMEHHO BUHY B (popMe MPSIMOTO YMBICIA.
IIpr 3TOM BO3MOKHOCTH HCIIOJB30BaHUSA 3aBEAOMOCTH KAaK CAMOCTOSTEIBHOTO
IIPU3HAKA B JINTEPATYPE OCMAPUBAIOTCS, YTO 3aKOHOMEPHO. /{7151 paCKpBITHS CYILIHOCTH
ATOr0 MOHATHUSI PACCMATPUBAIOTCS MaTepuaibl CylIeOHON MNPAKTHUKUA, B TOM YHUCIE
BepxoBHoro Cyna P®, a Takxke Cyl10B HUXKeCTOSIMX MHCTaHUMA. Ha ocHOBe 3TOrO
BBIJICIISIFOTCSI HEKOTOPBIE KOMIIOHEHTBI, KOTOPBIE 3aBEIOMOCTb XapakTepu3yroT. Cpenun
HUX, B YaCTHOCTH, HAJIMYME JTOCTOBEPHOIO 3HAHUSA O JIO)KHOCTH PaCIPOCTPaHAEMON
uHdopmanuu. OgHa U3 npobsieM, CBA3aHHBIX C YYETOM MpU3HAKA 3aBEJOMOCTH U
BBIJICJISIEMBIX B CTaTh€, - WTHOPUPOBAHUE CYJlaMU HEOOXOAMMOCTH B JI€TalsX
ONMCBIBATh U aPTYMEHTUPOBATh MOTHUBBI, 110 KOTOPBIM JAaHHBIN IPU3HAK YCTAHOBJICH.
C y4éTtoM u3y4eHHBIX MpOOJIEM B CTaThe MpeasiaraeTcss yrouHuTh B Hopmax YK PD

COACPIKAHUC JAaHHOT'O ITIOHATHA.
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KNOWLEDGE AS A CRITERION FOR THE CRIMINAL ASSESSMENT OF
LIBEL

Talgat Akimzhanov, Doctor of Law, Director of the Research Institute of Law at
Turan University, Research Fellow of the Research Center of the Almaty
Academy of the Ministry of Internal Affairs of the Republic of Kazakhstan
named after M. Esbulatov, Professor, Honored Worker of the Ministry of
Internal Affairs of the Republic of Kazakhstan, Turan University, Almaty,
Kazakhstan

Abstract

The article considers knowledge as a criterion on the basis of which a criminal
assessment of libel is given, provided for in art. 128.1 of the Criminal Code of the
Russian Federation. Despite the lack of explanations in criminal legislation regarding
the content of knowledge, ideas about it have formed quite clearly both in criminal law
doctrine and in judicial practice, at least in the practice of the Supreme Court of the
Russian Federation. Without a doubt, knowledge reflects the subjective side of the
crime, namely guilt in the form of direct intent. At the same time, the possibility of
using knowledge as an independent feature in the literature is disputed, which is
natural. To reveal the essence of this concept, materials of judicial practice are
considered, including the Supreme Court of the Russian Federation, as well as courts
of lower instances. Based on this, some components are identified that knowingly
characterize. Among them, in particular, the presence of reliable knowledge about the
falsity of the disseminated information. One of the problems associated with taking
into account the sign of knowingness and highlighted in the article is that the courts

ignore the need to describe and argue in detail the motives for which this sign is
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established. Taking into account the problems studied, the article proposes to clarify
the content of this concept in the norms of the Criminal Code of the Russian Federation.
Keywords: conscientious error, knowingly false information, knowingly, slander,

evaluative concepts, direct intent, subjective signs of slander

Introduction

Know-how as a mandatory criterion (sign, condition) of criminal-legal
assessment of libel, causes a lot of controversy, for which there are objective reasons.
Within the framework of Russian criminal legislation, the concept of knowingly or
knowingly false is not specified, and explanations given by the Supreme Court of the
Russian Federation (hereinafter referred to as the Supreme Court of the Russian
Federation) or the Constitutional Court of the Russian Federation (hereinafter referred
to as the Constitutional Court of the Russian Federation) often turn out to be extremely
vague and generalized. All this does not contribute not only to uniform judicial
practice, but also to the full realization by citizens of their constitutional rights in both
criminal and civil legal relations.

In these circumstances, there is an urgent need for a thorough study of the
phenomenon of knowingness in relation to criminal libel, especially given the lack of
scientific development of the problem and the inconsistency of judicial practice.

The main part

Article 128.1 of the Criminal Code of the Russian Federation [1] treats libel as
"spreading deliberately false information that discredits the honor and dignity of
another person or undermines his reputation".

Here, the main emphasis should be placed precisely on the sign of knowingness,
which in general is a component of the characteristic of the subjective side of the
criminal act in question. Moreover, knowingness is also mentioned in the framework
of regulating many other criminal acts, but the essence of this concept is not disclosed.
This is what creates difficulties in understanding the relevant aspect not only in

scientific and theoretical terms, but also in practical and law enforcement terms.
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The sign of knowingness as mandatory is also present in the framework of other
elements of the crime under consideration, provided for in parts 2, 3, 4, 5 of Article
128.1 of the Criminal Code of the Russian Federation. For example, Part 4 of Article
128.1 of the Criminal Code of the Russian Federation provides for liability for
defamation that a person suffers from a disease that is dangerous to others. In this
case3zaBeloMocTh, knowledge means that the person knows that the victim does not
have a corresponding disease that poses a danger to others, but, nevertheless,
distributes information to the contrary.

It is noteworthy that the legislator decided to supplement the Criminal Code of
the Russian Federation with Article 298.1, which provides for liability for libel against
a judge, juror, prosecutor, investigator, person conducting an inquiry, employee of
enforcement agencies.

It is difficult to say how reasonable such a decision was, because both de jure
and de facto the composition provided for in Article 128.1 of the Criminal Code of the
Russian Federation could also be applied to cases of defamation against any persons,
including those currently mentioned in Article 298.1 of the Criminal Code of the
Russian Federation. It seems that the legislator wished to additionally highlight
measures of legal protection for persons engaged in law enforcement and ensuring
justice. But regardless of this, the essence of the last mentioned crime as a whole also
implies the presence of a sign of knowingness.

You should pay attention to Article 5.61.1 of the Administrative Code of the
Russian Federation introduced in 2020 [2], which provides for the administratively
punishable composition of libel provided for. It also has the attribute for vedomosti.
That is, within the framework of whatever industry libel is considered, it is always
based on knowledge.

Some explanations regarding the crime in question as a whole, including its
subjective side, were given. By the Supreme Court of the Russian Federation. In one
of the Definitions. The court explained that the content of the subjective side of the
crime under Part 1 of Article 128.1 of the Criminal Code of the Russian Federation is
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characterized by direct intent, that is, the person's awareness of the fact of spreading
deliberately false information that discredits the honor and dignity of another person
or undermines his reputation, and the desire to commit these actions. At the same time,
in the framework of the case under consideration, specific circumstances and evidence
indicating the presence of these signs in the actions of the accused are not given in the
verdict. Moreover, the court session did not present sufficient evidence of the deliberate
falsity of the information disseminated by the accused, as well as evidence confirming
that this information in any way discredited the honor and dignity of the private
prosecutor and undermined his reputation [3].

In the framework of the case described above, the Supreme Court of the Russian
Federation reflected in general the essence of the sign of knowingness. And here it
should be noted that 3aBemomocteknowingness somehow reflects the presence of direct
intent, and there is no doubt about it. Moreover, the intent is connected precisely with
the desire or goal to discredit the honor, dignity or reputation of another subject.

It is important to note that in each case, the court must establish specific
circumstances that confirmknowledge. That is, a simple indication that the act was
committed deliberately is not enough. And this, in turn, means that
3aBegomocthknowledge can never be fully identified with guilt (guilt is a broader
concept, 3aBegomocthknowledge is only an aspect of it) and can be established on
formal grounds. The courts of lower instances did not comply with such requirements.

This case is very revealing, as it reflects the courts ' disregard of the need to detail
the content of knowingness in the act of a particular accused, to argue for its existence
in the event of a guilty verdict, when considering criminal cases of libel. We believe
that this practice is widespread, and, of course, it is necessary to counteract it by all
means.

The origins of this problem are seen in the very imperfection of the norms of the
Criminal Code of the Russian Federation, which does not specify the essence of
knowingness, which means that the subjects of law enforcement activities do not quite

understand what exactly to focus on when establishing the sign of knowingness.
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In the legal community, the issue of proof 3aBegomoctrof knowingness is often
discussed, and in this regard, in particular, it is noted that if a citizen is sure that the
information he distributes contains truthful data, although in fact they are false, he
cannot be held criminally liable under the "libel"clause. By themselves, certain false
information cannot serve as a basis for bringing a person to criminal responsibility,
unless it is proved that the appeal had no grounds, but was deliberately dictated by the
intention to slander and cause harm to another person [6].

It is noteworthy that not all authors pay attention to the sign of knowingness,
even in detail analyzing the composition of the crime in question [8]. This indicates its
underestimation. And it seems that the same problem occurs in law enforcement
practice, when the courts do not properly argue the motives on the basis of which they
see the accused in the act. For the statement.

Meanwhile, the literature also emphasizes that it is impossible to bring a person
to justice under Part 2 of Article 128.1 of the Criminal Code of the Russian Federation
without establishing the sign of "knowingness", which assumes that, when committing
an act, the subject is aware of the public danger of his actions, understands the falsity(
exactly knows about the falsity of the information he reports) of the disseminated
information, that this information discredits the honor and dignity of another person,
undermines his reputation. If a criminal is sure that he is spreading truthful information,
although in fact it is false, i.e. he is conscientiously mistaken about whether it
corresponds to reality, then he cannot be held liable for libel. That is, law enforcement
agencies should accurately and correctly establish the characteristics of the subject of
the crime and the victim, the specifics of the act, as well as the presence of a subjective
component of the deed every time they qualify defamation, including those committed
publicly using information and telecommunications networks, including the Internet
[9, p.107].

Thus, 3aBegomocteknowledge cannot take place in the case when there is a
conscientious misconception about the compliance of the disseminated information

with reality. This is also evidenced by some examples of judicial practice, not only



Scientific Review: Research and Results
Hayunoe obo3penue: ucciedogarnus u pe3yiomamol Nel/2026

criminal or administrative, but also related to the consideration of civil claims in
connection with the recovery of compensation for libel [5].

It should be noted that often in judicial practice there are situations when the
victims themselves see in someone's actions the composition of criminal libel, even if
there is no knowledge of the relevant actions. Thus, in one of the cases of the Fourth
Cassation Court of General Jurisdiction, justifying its conclusion, it indicated that no
evidence and circumstances indicating the spread of Z. had been presented or
established. information about F., discrediting his honor, dignity, and undermining his
reputation, since the statements of the justified Z. They were of a personal, subjective
nature, she expressed her own opinion and expressed a critical assessment of F.'s
actions, while the acquitted woman had no intention of spreading information
discrediting the honor and dignity of a private prosecutor, and the events themselves
described in F.'s statement were not established. during the interrogation of witnesses
and examination of evidence, both the prosecution and the defense. In this connection,
the court recognized Z. not guilty of libel, having acquitted her for not establishing the
actual event of the crime [4].

We should partly agree with Professor N. I. Pikurov that the word "know-how"
is absent from dictionaries of the Russian language, although it is quite often found in
the legal literature. Due to the fact that the semantics of the words "knowingly",
"knowingly", "knowingly" primarily concerns awareness of any circumstance or
property of the object, tools, means of committing a crime, in the legal literature the
term "knowingly" is usually considered in the context of the subjective side of the
crime composition. Despite the fact that the term under consideration is related to its
subjective side, it, in the opinion of the specified author, cannot be considered as its
independent feature. The use of the construction of knowingness in legislative
technique 3aBegomoctuis caused by the need to differentiate the intellectual, and in
some cases, the volitional component of a person's mental attitude to the act being

committed [7, p. 67].
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Conclusion

3aBenomoctbKnowledge is now an integral part of criminal libel and reflects in
general the aim of the subject of a crime to discredit the honor, dignity, and business
reputation of a person by spreading such information that does not correspond to
reality, despite the fact that the subject of the crime himself knows about this
discrepancy.

Often, it is the lack of proof of knowledge that becomes a key obstacle that does
not allow an individual to be held accountable. And the argument that indicates the
absenceof knowledge is a conscientious error. For this reason, it is important to
preserve the sign of knowingness within the framework of the analyzed corpus delicti.
At the same time, there is a need to clarify the meaning of this concept in the norms of
the Criminal Code of the Russian Federation. We believe that for this purpose,
knowledge should be defined as a characteristic of guilt, reflecting the individual's
reliable knowledge of the falsity of the information being disseminated and the desire
to disseminate it precisely for the purpose of causing harm to interests protected by

criminal law.
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MPABO CYJbU PYKOBOJICTBOBATHCS CBOEI COBECTHIO KAK
YCJOBHUE CBOBOAbI OHEHKHU JTOKA3ATEJBCTB,
TAPAHTUPOBAHHOM CT. 17 YIIK P®

Tosouxo OJbra, 1.10.H., 10L., bejiopycckuii rocyaiapcTBeHHbIH YHUBEPCHUTET,
MuHnck, besapycs, tolochkoolgabsu@rambler.ru

AHHOTAIUA

IIpaBo cynpu pyKOBOJICTBOBATHCS COBECTHIO IPU NMPUHATUU IOPUIAUYECKU 3HAUMMBIX
pelieHnii, O0COOEHHO TMpU PACCMOTPEHHHM YTOJIOBHBIX JI€N, 3aKpelieHO Ha
3aKOHOJATEIbHOM ypoBHE. COOTBETCTBYIOIYI0 HOMY COJIEP>KHUT, Hampumep, cT. 17
VIIK P®. OgHako, cMbICT 3TOro NMOHATUSA HE packpbiBaeTcss HU B YIIK P®, Hu B
OPYTHX 3aKOHOJATENIbHBIX WM IOA3AKOHHBIX AKTAaX, HU B aKTax BepXOBHOro Wi
Konctutynmonnoro cyzoB P®. OgHako HEKOTOPBIE MOJIOKEHUS 3aKOHOIATENIbCTBA,
colepkaHue OJIM3KHE COBECTH KaTErOpud W MHOTME HayyHble TpPyAbl JaloT
BO3MOKHOCTB JUISl Pa3MBIIUIEHUNA O ITPABOBOM COAEPKAHUU COBECTH, B TOM YHCIIE
COBECTHU CyAbH U CMBICIIE ITPaBa CyJAbH PYKOBOJICTBOBATHCS CBOEH COBECTBIO. B cTarhe
M3y4aeTCsl MUCTOPUYECKHANM AacCIEeKT TMOSBIICHUS COBECTH B HOPUCHPYJICHLIUU,
HCCIEAYIOTCS Pa3HbIe IMOAXOAbl K TPAKTOBKE JAHHOI'O IIOHSTHUS; PACKPBIBAETCS
aBTOPCKOE TOHMMAHHUE COBECTH KaK IPABOBOTO SIBJICHUS U BBIAEISIOTCS HEKOTOPBIE €€
OCHOBOIIOJIATalIIAE COCTABIISIONIME. 3aTPOHYT TaKK€ BONPOC BHYTPEHHEIO
yOexJieHuss B KOHTeKcTe coBecTH. Oco0oe BHUMAHUE CTAaTbe OPUEHTHUPOBAHO Ha
nocraBiaeHHbli B 2005 romy Bompoc o coorBerctBun cr. 17 VIIK P®
KOHCTUTYITMOHHBIM HOpPMaM, XOTs TIpoOjieMa COBECTH B HEM W HE ObLIa 3aTPOHYTA.
Upes3BbluallHO Ba)XXHOM MpOOJIEMONl aBTOpP BUJUT BbIpaKaeMble B JIMUTEpaType
COMHEHHS B 1€J1ecO00pa3HOCTH MpPHU3HAHUS COBECTH IMPaBOBOM KaTeropuen u
OpPUEHTHUPOM ISl CylIbH, M B 3TOH CBSI3M OOOCHOBBIBAET HEOOXOAMMOCTH €€

npucyTcTBus B Hopmax YIIK PO.
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THE RIGHT OF A JUDGE TO BE GUIDED BY HIS CONSCIENCE AS A
CONDITION FOR THE FREEDOM TO EVALUATE EVIDENCE,
GUARANTEED BY ARTICLE 17 OF THE CODE OF CRIMINAL

PROCEDURE OF THE RUSSIAN FEDERATION

Olga Tolochko, Doctor of Law, Associate Professor, Belarusian State University,
Minsk, Belarus

Abstract

The right of a judge to be guided by conscience when making legally significant
decisions, especially when considering criminal cases, is enshrined in law. The
corresponding nome contains, for example, Article 17 of the Criminal Procedure Code
of the Russian Federation. However, the meaning of this concept is not disclosed either
in the Code of Criminal Procedure of the Russian Federation, or in other legislative or
by-laws, or in acts of the Supreme or Constitutional Courts of the Russian Federation.
However, some legislative provisions, the content of categories close to conscience,
and many scientific works provide an opportunity for reflection on the legal content of
conscience, including the conscience of a judge and the meaning of a judge's right to
be guided by his conscience. The article examines the historical aspect of the
appearance of conscience in jurisprudence; examines different approaches to the
interpretation of this concept; reveals the author's understanding of conscience as a
legal phenomenon and highlights some of its fundamental components. The issue of
inner conviction in the context of conscience is also touched upon. The article focuses
on the issue of compliance with Article 17 of the Criminal Procedure Code of the
Russian Federation with constitutional norms, which was raised in 2005, although the

problem of conscience was not addressed in it. The author sees as an extremely
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important problem the doubts expressed in the literature about the expediency of
recognizing conscience as a legal category and a guideline for judges, and in this regard
justifies the need for its presence in the norms of the Criminal Procedure Code of the
Russian Federation.

Keywords: sentencing, judge's rights, principles of evidence assessment, freedom of

evidence assessment, freedom of conscience, judge's conscience, judicial ethics

BBenenne

CoBecTb, HaXOASIIAsACA B Uuciie 0a30BbIX KaTEropuil mpasa, PUiIocoPpuu, STUKHU,
MICUXOJIOTUH, TaKX€ MHOTUX JpYyrux cdep 3HaHWUs, HEPEAKO paccMaTpuBaeTCs
3aKOHOJATEIEM B KQU€CTBE OPUECHTUPA MOBEACHUS B 1IEJIOM U B TOM YKCJIE OPUEHTHPA
MpYA NPUHATUM FOPUJIAYECKH OLICHUBAEMBIX penieHuil. B kauecTBe HEMalOBa)KHOTO
OpPUEHTHPA COBECTh BBICTYIIAET B CJIy4ae OLICHKH JOKA3aTeJIbCTB M BBIHECCHUS
MIPUTOBOpPA B PaMKax YTOJOBHOTO IMPOIECCA, O YEM CBUIETEIbCTBYIOT IMOJOXKECHUS
cT. 17 YronosHo-nponeccyanbHoro kogekca P® [1] (manee — YIIK P®d), a tarxxke
HEKOTOPBIE HOPMBI JIPYTUX OTpaciieil 3aKOHO/IATENIbCTBA, B YACTHOCTHU, CT. 8§ 3aKOHA
P® «O craryce cyneii B Poccuiickoit @eaeparum» [2], comepxanias TEKCT KISTBbI
Cy/bM C YIIOMHHAHHEM COBECTH. TeM He MeHee, TPAaKTOBKa IMOHSITHS «COBECTH» B
3aKOHOAATEIBCTBE OTCYTCTBYET. ITO BHOCUT 3aTPyAHEHUE B TOHUMAHHUE TOTO, YTO KE
Ha caMOM JieJie SIBJISIETCS OPUEHTUPOM I CYJIbH, BElIb COBECTh MOXKET
paccMaTpUBAETCA B CaMbIX Pa3HBIX aCIEKTaXx.

OcHoBHasi YacTh

BauManue k mpobsieMe COBECTH MPOJAMKTOBAHO B JAHHOM ClIy4ae HE TOJIBKO
Hay4YHBIM UHTEPECOM, BEJIb UMEHHO B OCHOBE CBOOOJIbI OIICHKH JTOKA3aTEIIbCTB JICHKHUT
COBECTbh, KOTOPOU CyIbsl JOJDKEH PYKOBOACTBOBAThCS, corjacHo cT. 17 YIIK P®.
3akoHoaTeb, POPMYIUPYS YKa3aHHYIO HOPMY, KaK MBI MOJlaraeM, OpUEHTUPOBAJICS
HE CTOJIbKO Ha FOPUIAYECKUN, CKOJIbKO HA HPABCTBEHHO-3TUYECKHUM aCIEKT, KOTOPBIH,
0€3yCI0OBHO, HE MOXXET WTHOPHUPOBATHCSA MPHU MPUHATHH FOPUIMYECKH 3HAYMMBIX

pEIIeHMi IF0OBIM YEJIOBEKOM, B TOM YHCIIC U CYIbEMH.
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N xorpa peub BEAETCS O COBECTH, TO, OYEBHIHO, MOAPA3ZYMEBAKOTCS CaMble
OJlarue HaMepeHUs, NPUHIIUIBI U T€ HEeMaTepualbHbIe LIEHHOCTH, KOTOpbIE BCErnaa
LEHWINCH O0LIECTBOM, FTOCYIAPCTBOM M YETIOBEKOM B IIE€JI0M, XOTSI U TOHUMAJIUCh 3TU
LIEHHOCTH MO-pa3zHoMy. CunTaeM, 4TO K HUM MOXHO OTHECTH, B YACTHOCTH:

- CIPABEJIMBOCTE;

- TOOPOCOBECTHOCTb;

- HE3JI0yNoTpeOIeHHE MPABOM, TTOJTHOMOUYHUSMH, MOJO0KEHUEM;

-TYMaHHOCTb U TIp.

Ho 310 numib B3 aBTOpa CTaThl Ha paccMarpuBaeMblil penomen. Urto xe
MOAPAa3yMEBAET MOJ COBECTHhIO 3aKOHOJATENb, HA JAHHBII MOMEHT HEM3BECTHO, U
MOKHO JIAIIb 1I0JIaraTh.

3nech Henb3d HE OOpaTUTh BHMMAaHHME Ha HEKOTOPbIE MpPUMEpHI CyaeOHOMN
MIPAKTUKH, KOTOPHIE OTPAXKar0T MECTO COBECTH B YUCIIE OPUEHTHUPOB IMPU NMPUHITUU
peILICHUs CYJIbEN B PAMKaX PaCCMOTPEHHUS YTOJIOBHOTO JETA.

Tak, B 2005 r. Koncturynuonnsit Cyn PO (nanee — KC P®) paccmarpuBan
xano0y rpaxaanuHa b. oTHocuTenbHO cooTBeTcTBUsI KOHCTUTYIIMM MMEHHO CT. 17
VIIK PO [5]. Yka3zaHHbI T'pakJaHWH, CTaBsl O] COMHEHUE KOHCTUTYIMOHHOCTb
JAHHBIN HOPMBI, TIOJIaraji, 4TO BBIHECIIUM MPUTOBOP CYAbsS OCHOBBIBAJICS TOJIBKO HA
MOKa3aHUSAX TMOTEPIEBIIEro, HEOOOCHOBAHHO OTKJIOHSS TIOKa3aHWsSl CBUICTEICH
3amuThl. KC PO cuén xano0y He0oOOCHOBAaHHOW M 00paTUJl BHUMAaHUE Ha HEKOTOPHIE
BeChbMa 3HAYUMbIE acleKThl. B wacTHOCTH, OBUTIO OTMEedeHO OTcyTcTBHE B CT. 17 YIIK
P® mnonoxenuit, KoTopble OBl JOMyCKAJXd BO3MOXKHOCTH IPOU3BOJHHONM OIEHKH
JI0OKa3aTeIbCTB 10 BHYTPEHHEMY YOEXIEHUIO CyAbH. B 3TOM CMBICIE MNPUHIUII
CBOOOJTHOM OIICHKU JT0KA3aTEIhCTB Ha OCHOBE COOCTBEHHBIX YOCKICHUH M COBECTU
CyabH, Kak crpaBemiuBo mnomuepkHysl KC P®, pomonnseTcs 00s3aHHOCTHIO
YUYUTBIBaTh COBOKYITHOCTh JOKA3aTEJIbCTB.

K coxanenuto, B ykazaHHoM akte KC P® He mosicHUI coaep:KaHUE MOHSTHS

COBECTH, XOTs U YIIOMSIHY €€, orileHuBast HOpMbl Y IIK P®. Tem He MeHee, BbIpakeHHAsS
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MO3ULIHSI OJJHO3HAYHO CBUJAETENILCTBYET O HEKOTOPOM JOMOJIHUTEIBHOM XapaKTepe
COBECTH B KaUY€CTBE OPUEHTHUPA MPU OLICHUBAHUH J10KA3aTEIJIbCTB.

JlymaeTcsi, 4TO CyTh COBECTH MMEHHO MPUMEHUTEIBHO K JIEATEIHOCTH CYbU
POCCHIICKNI 3aKOHOATEIb MOT ObI KOHKPETU3UPOBaTh B 3akoHe PP «O craTyce cynei
B Poccuiickoit @enepaiiuny», B KOHTEKCTE (HOPMYITMPOBAHUS TEKCT MPUCITH CYIbH, T
YIOMUHAETCS KaKk JOOPOCOBECTHOCTh, TaK U COBECTh. OJHAKO 3aKOHOAATENb 3TOTO HE
NOKENAIT CETATh.

Konekc cyneiickoil 3Tuku [4] ToKe HE CTaJl MECTOM Pa3bsICHEHUS MIPABOBOIO
CMBICJIa YKa3aHHOI'O MOHATHS. TeM He MeHee, Ha HEKOTOPBIE €ro MOJI0KEHUS CIIETYET
oOpatuTh BHUMaHue. Tak, B psae HOpM, B TOM uucie B cT. 11, ynmoMmuHaercs o
I00POCOBECTHOCTH CYJIbU KaK YCIIOBHUHM, KPUTEPUH, HMPUHLHUIE, KOTOPOMY JOJDKHA
COOTBETCTBOBaTb W €ro JACATEIbHOCTh B LEJIOM U MPUHAMAEMBIE DPEIIEHUS B
yacTHocTU. lIpexxne Bcero, OH JOJKEH JIOOPOCOBECTHO BBIMOJHATH CBOU
00S3aHHOCTH.

Hano 3aMeTuThb, 4T0 BOOOIIE B POCCUIICKOM 3aKOHOIATEIBCTBE CIOBO COBECThH)
yHnoTpeOIsIeTCsl He BIIOJIHE OJTHO3HAayHO. Hampumep, TOMHUMO YIOMHUHAHHSI COBECTH
KaK HEKOI0 OpPUEHTHpA JJIA CyJbH, COBECTh YIOMHHAETCS U B DeepasbHOM 3aKOHE
«O cBO0O/IE COBECTH U O PEIIUTHUO3HBIX 00beAuHEHUIX» [3]. OqHako crnenuduka 3Toro
3aKOHa B TOM, YTO COBECTh YIOTpeOJIsieTCsl B OOJIbIIIE MEPE B PEIUTHO3HOM KOHTEKCTE,
KOHTEKCTe BepoBaHusi. COOTBETCTBEHHO, CTAHOBUTCS HE BITOJIHE OHSITHO, YMECTHO JIU
cBO0OO/Y COBECTH, PACCMAaTPUBAEMYIO B KOHTEKCTE YKa3aHHOTO (eZiepaibHOro 3aKoHa,
pacIpocTpaHsATh Ha Kakue Obl TO HH ObUIO c(epbl ACATEILHOCTH YEIOBEKa, B TOM
yucle Ha cepy npaBocyAus, IIe TOKE UMEET MECTO JIaHHAasl LIEHHOCTb.

[TomaraeM, 4TO NOHMMAHKUE COBECTH KAK OPUEHTUPA JyXOBHOTO B pAMKaX 3TOTO
3aKOHa SBJSETCS OoJjiee IIMPOKUM, HEXKEIM B KOHTEKCTE NpodeccruoHaIbHOM
NEATEIbHOCTH, B TOM 4YUCIIE NEATEIIBHOCTU Cylaeuckou. M, roBopst o IpaBe CyIbU
OpUEHTHPOBATHCS HA CBOKO COBECTh, 3aKOHOJIATENb, KAK MBI CUATAEM, BCE K€ JKeJall

MPUIATH €1 ONPEAECIEHHBIE PAMKHU, XOTS U HE YTOUHUII UX.



Scientific Review: Research and Results
Hayunoe obo3penue: ucciedogarnus u pe3yiomamol Nel/2026

Cnenyer mog4epKHYTh, UYTO PACCMOTPEHHE COBECTH MMEHHO B IOPUIUYECKOM
KOHTEKCTE MMEET BeCbMa JJaBHIOI0 UCTOpHI0. C HayYHOU TOUKH 3pEHHS 3TOT PEHOMEH
cTanu paccMatpuBaTh 3. Opeiin u A. DpeHIBENT, yKa3piBasi Ha €ro OMOJIOTHYECKYIO
00yCIIOBIEHHOCTb, CBSI3b C IMOLMOHAILHBIMU MEPEKUBAHUSIMU JTUYHOCTH, SMIIATHEH,
KOTOpasi U MOPOXKJIAET COBECTh B KauecTBe (hOpPMbI HPABCTBEHHOTO CAMOKOHTPOJIS
WHIWBUJIa, OCHOBAHHOTO Ha MpeACTaBICHUsIX 0 mobpe u 3ne [7, c. 24]. To ecth
IpUpPOAA COBECTH IO CBOEH XapakTepy SIBISIETCS HE CTOJBKO COIMATIbHOU, CKOJIBKO
OMoNOTHYECKON, BPOXKAEHHBIA. W MCXOAs M3 ATOr0 yCMaTpUBAETCS HEKOTOpas
OOBEKTUBHAS COCTABIIAIONIAS B €€ OCHOBE.

Cama uzest mpu3HaHUS COBECTU B KAYECTBE IOPUINYECKH 3HAUUMOI'O OPUEHTHPA
JUIA CyJed BO MHOTOM O0OOCHOBBIBaeTcs ¢opmyioil PanOpyxa, cMbIci KOTOpOW B
eJI0M 0a3upyeTcst Ha Te3Uce O TOM, YTO MPABO BCEr/Ia UMEET NPUOPUTET, AaKe MPU
€ro HEeCIpaBeUIMBOCTH U HelenecooOpazHocT. OMHAKO B KpallHUX cilydasiX, KOrjaa
HECIIPaBEJIMBOCTh CTAHOBUTCS BOMNMIOUIEH, PEIICHHE CIOpa OTHAETCS HAa COBECTH
cynbu [7, c. 25]. UHbIMU c0BamMu, COBECTh BBICTYMAET JOMOJIHUTEIbHBIM CPEACTBOM
oOecriedyeHrs CHPaBEUIMBOCTU IMPUMEHUTENFHO K TEM CIy4asM, KOrja 3aKoH
ype3MepHO cypoB. [I03TOMy OTHOIIEHHE K COBECTH, KaK SBJIEHUIO IPABOBOMY,
HCKIIIOUUTENBLHO N0JIokKUTeNIbHOE. [Ipodiaema nuiib B HEJOCTATOYHO KOHKPETHOM €ro
YPEryJIMpOBaHHOCTH.

Otcroa u Ype3MepHasi CyObEKTUBHOCTb TPUHUMAEMBIX CYACOHBIX aKTOB, B TOM
quclie W JANEKUX OT 3aKOHHOCTH, XapaKTEPU3YEMbBIX YpPE3MEPHOW BOJIBHOCTBHIO
TPAKTOBKH JIOKA3aTeIbCTB [6].

B pa6ote I'.B. OxuranoBoii cOBeCTh XapaKTepu3yeTcs KaK BbICIIAsi BHYyTPEHHSIS
MHCTaHUMS B CUCTEME HPABCTBEHHOW PETYJIALIMY TOBEAEHUS YEI0BEKA, POSBIIIOIAS
ce0s1 BO BCEH MOJHOTE B BBICHIMX MOPAJIbHBIX CHOCOOHOCTSIX, B BHJIE€ COBECTHOM
peduekcuu [8, c. 64].

B uccnenoBanuu T.B. fkymesoit u1 M.A. CrapoayOueBoil coBecTb Cyabu
OMKCHIBAETCSI B KAuyeCTBE €ro WHIWBUIYAIbHOW CIHOCOOHOCTHM K CAMOKOHTPOIIIO,

HpI/I‘-IéM HMCHHO B KOHTCKCTC YI'OJIOBHO-TIPOLCCCYAJIBLHOI'O 3aKOHA U CIIPABCAJINBOCTH.
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[Ipruém akueHT aenaeTcs Ha MPAKTUKO-OPUEHTUPOBAHHOM COJIEP’KaHUM COBECTH €€
OTIOPE HA Pa3BUTOE MPABOCO3HAHUE W MPABOBYIO KynbTypy cyabu [10]. Koneuno, B
JaHHOM city4ae (popmanibHasi, 00BEKTUBHAS COCTABISAIONIAs HEPA3PHIBHO COCENICTBYET
Cc cyObekTuBHOUM, HedopmanbHOW. MHBIMH ClIOBaMH, WMEHHO 3aKOH CO3HaéT
HEKOTOpbIE OPUEHTHPHI, a B3IJIAJl Ha 3TH OPUEHTUPHI CYlbs (OPMUPYET UCXOMAS U3
CBOETO CyObEKTUBHOTO BUJICHUSI.

OpmHako HEKOTOPBIE HIOAHCHI, Kacaroluecs: yrnorpeonenus B Hopmax YIIK PO
KaTeTOPUH «COBECTH» BBI3BIBAIOT BOMPOChl. Ocoboe BHMMaHWE Ha HUX OOparieHo B
pabore H.K. Ilanpko. /laHHBIM aBTOPOM CIpaBEAJUBO CPaBHUBACTCS COBETCKOE
YTOJIOBHO-ITPOIIECCYAIbHOE 3aKOHOJATENbCTBO U COBPEMEHHOE, IPUYEM HE B IOJIB3Y
nocinegHero. B VIIK PC®CP 1960 r. HeoTheMJieMOW COCTaBIISIIOLIEH
pazOupaTenbcTBa OBUIO YCTAaHOBJIICHHE MCTHHBI MO JENy, B HACTOSILEE K€ BpeMms,
CETYyeT YKa3aHHbIN aBTOP, IPABONPUMEHUTENb B paMKax yTOJIOBHOTO IIpoliecca 00s13aH
yCTaHaBJIUBATh UCTUHY [9, . 284]. YMECTHO JI1 TOBOPUTH B TAKOM CIIy4ae O COBECTU?
Jlymaercs 4To 1a, XOTS HE BCE C 3TUM COJIMIAPHBI.

BooOmie coBecTh MOXKET MOHUMATHCS B KAadeCTBE YYBCTBA HPABCTBEHHOU
OTBETCTBEHHOCTH 3a COOCTBEHHOE IMOBEJCHUE Iepe]] OOIMIECTBOM U KOHKPETHBIMH
JOJABMH, KOTOPbIE UHAMBHUIA OKPYKAIOT [9, ¢. 285]. UHbIMU ClTOBaMH, COBECTh MOXKET
OTOXKJIECTBIJISITECA C UYyBCTBOM JI0JITa, MYCTh U YCIJIOBHO.

Hcxons u3 3TOro moHMMaHUsl, YKa3aHHOM aBTOPOM BBICKA3bIBACTCSI MHEHUE O
TOM, 4YTO YIOMHUHAHHE COBECTH SBISETCSI HEYMECTHBIM B YCIOBHSX, KOTJa
OOBEKTHBHYI0 HCTHHY II0 YTOJIOBHOMY JIelly YCTaHaBIMBaTh HEOO0S3aTeIbHO.
OO6OCHOBBIBasI ATOT TE3UC, OH MPUXOAUT K BBHIBOJY O TOM, 4TO (akThdecKas Hu
IOpUINYECKasi COBECTb — 3TO KATeropus HeompeAesi€HHas, a I[OTOMY
PYKOBOJICTBOBAThCS el B paMKax YTOJIOBHBIX MPABOOTHOIICHU I
HEBO3MOXKHO [9, c. 290]

JlaHHOTO aBTOpa MOXHO MOJJEpkaTh OoT4acTU. Ham Toxke mpencraBisieTcs
BAKHBIM MPU3HAHUE HEOOXOAUMOCTH YCTAaHOBJIEHUS UCTUHBI 110 JETy, U JIUIIb B 3TOM

CIydyae YMECTHO TOBOPHUTh O MPHUHSITHU PEUICHUs «I0 coBecTu». OIHAKO eciu
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YUYUTBIBATH CYPOBBIE PEAIMNA POCCUMCKOU YIOJIOBHO-IIPABOBOW CHCTEMBI, TO OTYACTH
MOYKHO COIVIACUTBCS C TE€M, UTO PYKOBOJICTBO COBECTBIO — ATO MJEs yTonudeckas. B
HEl OTpakaeTcsi OTUYKIEHHE 3aKOHa OT MHTepecoB obmiectBa. CoBeCTh — 3TO BO
MHOI'OM  XapakKTepUCTUKA WHAWBHIYyaJbHAas, NPUCYIIAss TOJBKO KOHKPETHOMU
JUYHOCTH, U B YEM-TO Jaxe crnenuduyeckas; 1 B TAKOM CHenuUuueckoM KayecTBe
MIEPEHOCHUTCS Ha MPABOIIPUMEHUTEIBHYIO AESITENBHOCTS [9, ¢. 290-291].

be3ycioBHO, Takoe BUACHHUE UMEET IIPABO Ha CyllecTBOBaHueE. 1 eciu HCXOAUTh
13 HETO, TO COBECTb MOYKHO IIOCTaBUTH II0JI COMHEHHE B Ka4eCTBE OpPUEHTHpPA IS
MPUHATUS Cylnelckoro pemeHus. OQHAKO B KOMIUIEKCE C HOPMaMHU IpaBa COBECTb
MpeJcTaBIsgeTCs 00Jiee KOHKPETHOM, O0Jiee yCTOMYMBOM KaTeropueil, KoTopas MOXKeT
OBITh BIIOJIHE OIpe/ieJieHa HOPMATHUBHO.

Hcexons, ucxons u3 3Toro, CTaBUTH I10JI COMHEHUE COBECTh KaK HEKUN OPUEHTHUP
JUISL IEATEIbHOCTH CYIbH TPEACTABISIETCS HEYMECTHBIM. ToT (hakT, 4TO JaHHAS
KaTeropyusi HUKOMM 00pa3oM HE KOHKPETH3UPOBAHA, HE O3HAYAET, YTO OHA JOJDKHA
UTHOPUPOBATHCS, U UCKIIFOYATHCS U3 YUCIIA TEX OPUEHTUPOB, KOTOPBIE TPAAULIMOHHO
IIPUHATO NPHU3HABATh U B POCCHUICKOM OOILECTBE, U B LIEJIOM B MHUPE B KadeCTBE
COLUAIBHBIX [IEHHOCTEM.

B o0OocHoBaHue HEIONMYCTUMOCTH OTKa3a OT YIMOMHUHAHUS COBECTH B UHCIIE
OpUEHTHPOB CYIbH, HEIb31 HE OTMETUTh ©U TOT (HaKT, UYTO POCCHICKOE
3aKOHOJIATEIBCTBO, B TOM YUCJIE YTOJIOBHO-MPOLECCYyAIbHOE, N300MITY€ET pa3HOro poaa
OLICHOYHBIMH KaTeropusiMu. 1 Bonpoc 00 ux uckioyeHuu He ctaBuTcsi. OCOOGEHHO 3TO
OTHOCHUTCS K 3THYECKUM ACIEKTAM IPABOBOIO PErYJIUPOBAHMS.

3akioueHue

CoBecTb €CThb MOpaJbHO-HPABCTBEHHBI OpPHUEHTHP TOBEACHHS CYbH,
CHOBAHHBIM Ha MPaBOCO3HAHUH, YBAXKEHUS K TOCYJIapCTBY, OOILECTBY W JIMYHOCTH,
BBIPAKEHHBIN B UyBCTBE J0JII'a U OTBETCTBEHHOCTH Tepe 1 00LIECTBOM, TOCYJapCTBOM,
YEJI0BEKOM, U TOTOBHOCTH JAEHCTBOBATh B COOTBETCTBUU C TUM YyBCTBOM.

IIpennaraemplii BBICIIMKA TIOAXOJ K TPAKTOBKE coBeCcTU. llpencrammisercs

yMecTHbIM 3akpenuTb. HopMatrBHO. OTHOBpEMEHHO C 3TUM. BakHO HE CTaBUTH MO
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COMHEHHE LIeJIecO00pa3HOCTh coxpaHeHus. (CoBecTH B 4YHCIE€ OPUEHTHPOB. B
COOTBETCTBUM € KOTOPBIM Cyibsl AEMCTBYET B paMKax yrOJIOBHOT'O UJIH JTH0OOr0 HHOTO

CYJOIIPOU3BO/ICTBA.
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JAUCKYCCHUOHHBIE ACIIEKTBI IIPUMEHEHUSA [IOJIUT' PA®A B
YI'OJIOBHOM CYAONPOU3BOJACTBE

Camapaparne {unema, Ph.D., npodeccop ny0JJuYHOr0 U MeKIyHAPOIHOIO
npasa, IOpuaunueckuii pakyabrer YHuBepcurera Kosomoo, Kosromoo,
3anagnas npounums, lpu-Jlanka, dinesha_s.lk@mail.ru

AHHOTALIUA

[IpoOnema wucnonab30BaHusi moaurpaga B YrOJOBHOM IMpOIECCe TPAIAULUOHHO
SBJISIETCS OJHOM W3 aKTyaJIbHEHIMX, TMPUYMHA 4Yero BUAUTCA B HAJIWYUU
MPOTUBOPEUUI B HOpMax JEUCTBYIOLIETO YTOJOBHO-TIIPOLIECCYATIBHOTO
3aKOHOJATEIhCTBA M 3aKOHOJATEHCTBA 00 OINMEPaTHBHO-PO3BICKHOMN AEATEIbHOCTH.
Ucnonp3oBanne noaurpada B yroJOBHOM IMPOIECCE OOBIYHO PACCMATPUBACTCS Kak
HEJIONyCTUMOE JEHCTBHE, XOTSA W HaXOAUT MPUMEHEHHE, KaK MpaBuia, ¢ COrjacus
JomnpanBaeMoro (ompammuBaeMoro) cyonekra. UTo ke KacaeTcsi OrnepaTHBHO-
PO3BICKHOM JESITEIBHOCTH, TO HCIOJb30BaHME TMojurpada B €€ paMKax BechMa
IIUPOKO MPUMEHSETCS, MPUUEM 3aKOHHOCTh OOBIYHO He 00cyxmaercs. OTcroma u
MIPOTUBOPEYMS], TOCKOJIBKY PE3YIbTaThl ONMEPATUBHO- PO3BICKHOM NIEITEIBHOCTH, TaK
WJIM WHA4e, MOTYT OBITh UCTIOJb30BaHbl B PAMKaX JTOKA3bIBAHUS 110 YTOJIOBHOMY JIEIY.
[IpoTuBOpEUMBHIC MHEHHSI OTHOCUTEJIBHO MIPUMEHEHUS Moaurpada, BhICKa3bIlBaeMble
B HayKe, HE MO3BOJISIIOT NPUITH K OJJTHO3HAYHOMY BBIBOJY U 3aKOHOJIATEII0, KOTOPHIN
HE YCTaHABJIMBAET HU KOHKPETHBIX 3aMpPETOB, HU KOHKPETHBIX HOPM, IMO3BOJISIOIINX
nonurpad mpuMeHsTh. MHOrue BOMPOCHI, Kacaroluecs MpUMEHEHus mohurpada,
HOCAT HE CTOJIbKO IOPUIAMYECKUH, CKOJIBKO TEXHUYECKUW WA TCUXOJIOTUYECKUU
XapakTep, YTO TOXKE 3aTPYAHATH MOMCK OTBETOB Ha HUX B KOHTEKCTE HOPUIUYECKON
npoOnemaTuku. B cratbe apryMeHTHUpYyeTCS TO3UIUsA, OOOCHOBBIBAIOIIAS
HEJIONMYCTUMOCTb MPUMEHEHHUsI noJurpada BOMPEKU COTJIACUIO0 ONMPAIIUBAEMOT0 WU
JOMPAIIMBAEMOr0 CyOBheKTa, TaKXKe MpeJjiaracTcss BHECCHUE M3MEHEHUW B HOPMBbI

3aKOHOAATCJIbCTBA.
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Original article

CONTROVERSIAL ASPECTS OF THE USE OF A POLYGRAPH IN
CRIMINAL PROCEEDINGS

Dinesha Samararatne, Ph.D., Professor of Public and International Law,

Faculty of Law, University of Colombo, Colombo, Western Province, Sri Lanka
Abstract

The problem of using a polygraph in criminal proceedings is traditionally one of the
most urgent, the reason for which is seen in the presence of contradictions in the norms
of the current criminal procedure legislation and legislation on operational
investigative activities. The use of a polygraph in criminal proceedings is usually
considered an unacceptable act, although it is applied as a rule with the consent of the
interrogated (interrogated) subject. As for operational investigative activities, the use
of a polygraph in its framework i1s very widely used, and legality is usually not
discussed. Hence the contradictions, since the results of operational investigative
activities, one way or another, can be used as evidence in a criminal case. The
contradictory opinions expressed in science regarding the use of the polygraph do not
allow the legislator to come to an unambiguous conclusion, which does not establish
either specific prohibitions or specific norms that allow the polygraph to be used. Many
questions regarding the use of a polygraph are not so much legal as technical or
psychological in nature, which also makes it difficult to find answers to them in the
context of legal issues. The article argues the position justifying the inadmissibility of
using a polygraph against the consent of the interviewee or the interrogated subject,

and also proposes amendments to the legislation.
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